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fifth Son, and the Heirs Males ofhis Body, Remainder to A. H. his 
ſixth Son, and the Heirs Bales or his body, Remainder to B. H. and 
the mers Dales of his body, Rematndet to the right Heirs of A. 


To Attornes Tenant to R. and D. &c. 
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H. H. and the Heirs Males of his Body, until by the Death of T. H. 


without Illue Male, and not leaving his Wife enſient with a Son, 
oz after his death, by faflure of Iſſue Male, the Ponour ok A. de. 
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And as to the Barony ofBr. as to one third Part of it, in truſt 
fo2 E. H. and the Heirs Males of his Body, Remainder to F. H. and 
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ok the Barony in truſt for F. H. and the Heirs er ok his Body, 
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The uſe of the Recovery declared to be to H. H. and his Heirs. 

T. H. the eldeſt Son of A. died without Illue or having ever been 

married. 5 
If the Truſt. to H. H. be good, and the other Truſts limited to 


the other Brothers on the Contingent, in caſe T. H. died, whereby 


the Honour of A, ſhould deſcend to H. H. be good or void, relie- 


Serjeant P.oo 


ton's opini- 
on 26 Dec. 
1677. 


vable or not relievable in a Court. of Equity the Term being ſur- 


rendred F 7 


Jam of f Opinion, that the Truſts to all the Brothers of H. H. 


in his Term are vold, and no ways relievable in Equity : F - - 
S ER 93 


3 


* „ 


Or the Doctrine of Perpetuities. 


a l—_— 


theſe Limitations, being made after T. H. ſhall die without Iſſue 
. Hale of his Body were good in their Original Creation to the 


rn — FE” 2 2 2 1 


Brothers of H. H. it muſt be by the attendency of the term upon 
the Keverſion of the Eſtate which was ſo intatled, and then when 


their Eſtates in remainder were docked by the recovery which H. +. 


ſuffered, and the Truſts that attended on them were likewiſe de⸗ 


ſtroped, and can never ſurvive the Remainder on which they de⸗ 
pended,” no more than they couid have ſtood alone in their Origt⸗ 
J conceive that the Truſt for the Term is appointed to wait upon 
the Inheritance in the fore-part of the Deed, though ſeeming con: 
_trary to the latter⸗part is not ſo, but both may be reconciled 
(that is to ſay) ſhall wait upon the Jnheritance upon ſuch Con- 
tingencies as hereafter is expreſſed, being the Truſt is limited and in 
the ſame order, only the Contingencies of the Death ok T. H. 
without Ilſue, &c. prout. e e 
The Truftof the Term limited to H. H. and the Heirs Bales of 
_ bts Body, with Remainders over as the Cale is, J tbink is a good 
Truſt, and wiil go accordingly, fb long as there is no charge made. 
though regularly a Term for years cannot be entailed, yet it may 
be made to wait upon the Inheritance that is intailed. 
But when it is ſo limited, tis not properly an Intail within the 


1 de Bonis, but governable partly in Equity, and partly 


Serj. se 


opinion 28 
Dec. 1677. 


Regularly a 


Term for 


Years cannot 


be entailed. 


H. H. to whom it is fo entailed may diſpoſe of it, and thereby 
bind his Iſſue without Fine and Recovery, as J conceive, And 
the Term co limited in tail, ſhall be ſubjeck to his Debts againſt 


the Iſſue in tail, as J alſo conceive. 


By the Recovery ſuffered by H. H. all the Intails are barred, 
and conſcquently the waiting of the Term upon the Inheritance 
deſtroped, becauſe the Inheritance it ſelf is changed; but the bare 


ſurrender of the Truſtee could not have that Operatton if nothing 
elſe had beeu in the Cale. | Ty 


But the greateſt queſtion in this Caſe, J conceive. wil ariſe 
upon the Death of T. H. without Jflue and the other Contingen⸗ 


ties, becauſe the Truſt of the Term is not limited to H. H. abſo- 
lutely, but to ceaſe upon thoſe Contingencies, and then to be ab | 
tered; pet ſeeing the main Intention of the Settlement was ta 
make the Term watt upon the Inheritance, as by the Recital of 


the Deed, and when it changes is limited by Tay of Inheritance. 
Therefore J conceive that H. H. whilſt he was owner of the Jn- 


heritance and truſt of the Term, ſuffered a Recovery, the Con- 


tingent truſts of the Term to the others are deſtroyed. 


Jn Law they have no Relief, becauſe the Eſtate for years is ſur- 


rendred, and J conceive the Chancery will not ſupport ſuch leaping 
Limitations of a Term for years, eſpetially when it cannot take effett 


in toto, as the contingent Limitations are, and the Remainders in 


that caſe will be void. M----d. N 
85 B 2 J am 


| 1680, 


|. 
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Sir William 
Jones's opi- 
nion 20 Jan. 
1677. 


A Truſt of a 
Term cannot 
be Intailed, 
unleſs it be 
to attend an 
Inheritance. 


The Duke of Norfolks Caſe, 

J am ok Opinion tbat the Term being limited ta H. H. and the 
Heirs of his Body under other Limitattons than the Inheritance 
was, the whole Term veſted in H. H. and the Limitations tbereof 
to the other Brothers were void: For a Truſt ot a Term can- 
not be Intailed unleſs it be to attend an Inheritance; and the Li⸗ 
mitations ot the Truſt differing from the Limitations of the Jnhe- 
ritance, tis all one as if the Truſt of the Term was Limited, with- 
out reſpeit to any Inheritance, in which Caſe the Limitations ot the 


Term to the other Brothers would be clearly Uoid. Next J take 


tt to be clear, that taking the Truſt of the Term to be attendant 
to the Inheritance of the Recovery, having barr'd the Remainders 
of the other Brothers as to the Jnheritance, the Truft of the Term 
 mitiff needs be wholly in H. H. and that the other Brothers can never 


claim the ſame in Equity: For ſince the Inheritance (as juten- 


dant to which they could only be Entitled to auy Part ot the Truſt 
ok the Term) is veſted wholly in H. H. and no remainder left in the 


Brothers, there can be no Remainders in any of them of the Truſt 


ok the Term; but as the whole Mheritance is now in H. H. ſo doth 


the whole Truſt attend that Inheritance. — 


Sir William - 
Jones's opi- 


nion zo Oct. 


8 N . Jones. 
Jam of Opinion, that the now Duke of Norfolk and Earl of A- 

rundel, have a good Title to the ſaid Baronies. Firſt, in Law tis 
clear, that the Term is Surrendred; and ſo if any Title remain to 


the younger Brothers, it can only be in Equity. And Secondly, 


J think there is no Title in Equity, as to which it maybe inſiſfed | 


upon, that if the Limitations of the Truſt of the Term were at firſt 


Lim tation 


of a Truſt of 
a Term un- 
der Con in- 
gencies, 
void. 


good; yet ſeeing they are chiefly to attend the Inheritance, and that 
Inheritance by the Recovery is ehanged and made a Fee Simple, 
and this before the Contingency in the Limitation of the Truſt of 
the Term happened, whereby the Limitations of the Truſfs are 
changed, and the younger Brothers cannot have the Term in the 


lame plight, nor during the ſame Eſtate, as were at firſt deſigned, 


J (ay, from theſe Conſiderations it may be concluded, that the Limi- 
tations of the Truſt of the Term are deſtroyed ; but that which 
J do moſt rely upon, is, that the firſt Limitation of the Truſt of this 

Term under this Contingency, was altogether void ; as to which, 


the Caſe is no more than that a Term of 200 years is granted 
In Truff, that H. H. and the Heirs of his Body ſhall receive the 


Þ2ofits, until by the Death of I. H. and the Failure of Illue Male 


ok his Body, the Honour of A. ſhall come to H. H. and in caſe the 


uch Jilue to another is void. As to the Second, J think it as 


Ponour of A. ſhall deſcend to H. H. then the Truft fo2 him and the 
Iſſue Male of his Body to ceaſe; and then tis limited reſpeftively to 
the younger Brothers, and the Heirs Bales of their reſpettive 
Bodies; J conceive theſe Limitations to the younger Brothers are 
'voiv. Firſt, it will be agreed, that the Limitation of the Truſt of a 
Term to one and the Heirs Males of his Body, and for want of 


clear, 


* 


The Duke of Norfolk's Caſe, 5 
clear, that if a truſt of a term be limited to one, as long as John 
a Styles hath iſſue of his Body, and that John a Styles vie without 
Iſſue of his Body, then to another, that Remainder is void : Likewiſe 
that which ſeems to make the doubt in this preſent Caſe fs, that the 
Contingency muſt happen within a Life (viz.) the Honou? of A. de⸗ 
lcend to H. H. which muſt be to him in his like⸗time, oz not at all. 
To which J anſwer, that though a Contingency be remote in it ſelf, 

and not 1.kely to happen within a Like, the time within which it ought 
to happen, oz not at all, doth not alter the caſe, and therefore in 
Child and Bayly's Caſe, reported in 2d Croke, 459. and by Jones 
and Palmer, the Failure of Iſſue was Limited to be within a Life (viz. 
a tem was deviſed to one and his Alligns, and if he die without il⸗ 
ſue of his body living at the time of his death, then to another: this 
was adjudged no Remainder unto that other; and though 'twas ob⸗ 
jected that the Contingency muſt happen within the compaſs of life, 
oz not at all, vet no regard was given to that. this Caſe ſeems to me 
in reaſon to be the ſame with ours. J do obſerve, that no Caſe can be 
found, where Limitation either by way of truſt oꝛ Deviſe of a term 
hath been allowed to take effetupona Failure of iſſue, or after death of 
the party to whom the firſt Eſtate was limited without iſſue. And as 
in Child and Bayly's Caſe the Judges ſap, as Jhave often heard them 
ſay in other Caſes (that if Matthew Manning's Caſe was now to be 
adjudged, it would not be ſo adjudged ; and that Cale is) a term is 
demiled to one for Life, and after his death to another, which is 
allowed good, and that they would not go a ſtep farther. So J lap, fn 
this Caſe it muff go further than Manning's Cafe, oꝛ any other Cale 

that adjudged to make it vod. William Jones. 


The Cale is new, and without any erpreſs Precedent, and there- Serj. M---4's 
fore not capable of ſo certain a determination as would be expetted, 68 
in Caſe advice were to be given, whether a Purchaſer ſhould deal 
in the buying of a Leaſe oz not. 5 

Pet though there be no Pyecedent in Pint, yet ſuch like Caſes haue 

heen determined as guide my Judgment and Opinion to be ({cilicet) 
that as this Caſe is circumſtantiated, Charles hath not, noꝛ can have 

a right to the truſt of the term, the reaſons and ground of my Opt- | 

nion is as followetb. un V 3 
Firſt, The truſt of the term for years in groſs, and ſeparate from Tru& of « | 
an Inheritance, cannot be intailed in Poſſeſſion or Rematnder ; but dein ggot 
pet where there is a term foꝛ Pears in being, if the Inheritance of yer if the la- 
the Land be Intailed with Remainders over, there the term may be ed 
limited to wait upon the inheritance, according to the ſeveral intails; Tem my 
and ſuch ljmitation is good, ſo long at nothing intervenes to inter- be Limited 
rupt or diſturb it. FFF 
But I conceive is not capable of ſuch Privileges ok intail as Inhe⸗ 5 
ritante is, for the intail is confirmed by the Statute of Weſtm. 2d. de 
bonis; but the attendance of tbe term upon the Inheritance tntatled 
is not within the Statute de bonis, 4 is but a Creature of 25 


1 ** , 


The Duke of Norfolk's Caſe, 
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Nis, . 


* Chancery, and in ſeveral Caſes may be deſtroyed andbarred, though 


— 


ä — — 


no Fine and Recovery oz other Bar be made of the Inheritance. 
J conceive in ſuch caſe it the Tenant in tail alien without Fine oꝛ 


Becoverp fo2 valuable conſideration, the iſſue in tail all avoid the 
 Inttherſtance, the Chancery ſhall never help him to avoid the Leaſe. 


In this particular Cale it is clear, that neither Charles nor any in 


- Remaitider, can recover this term at Law, but only by ſuit in Chance 


ty; and in Chancery ſhall never recover where the limitation of ſuch 
a term in being is not ſuppoztable in Common Law, which in this 


Cale it is not, as J conceive; fo2 take the Cale without the Contin⸗ 
Er z that Henry was tenant in tail, Remainder to Charles in tail, 
Rc, f 


e Recovery ſuffered by H. would have barr'd Charles of the 
reſt of the term, as well as of the Jinheritance. 
Bit the ſole Objeckion here is, that the truſt of the term to Henry 
fs expreſſed, that it ſhall determine quoad Henry and his iſſue, in caſe 
os __ Norfolk dye without iſſue, living Charles, as in this 
Che ſtrength of this Objeckion lies in this: Firſt, that the Ceſloꝛ 
of the truſt is to be upon the death of a Stranger without iſſue (ſcil.) 
on Tho. Duke of Norfolk, on whom the Lands were not Intailed. 


2nd lecondly, the term is not to ceaſe, but upon the death of Tho. 
Duke of Norfolk without Jfue in the Life of Henry. 


As to the firſt, it will make no difference in Reaſon and in the polity 
ok the Law, where the Ceſſoz is limited on the death or a Stranger 
9 0 iſſue, 02 of the tenant in tail without heir of his body. Foz 
Nn both Caſes the poſſibility is 2emote, and not regarded in Law, 
where a term is ſo limited, and ſo were there ſolutions in Child's and 
Bayly's Caſe, and divers others. 5 
This would be a way to let up a perpetuity, as ſfrongly as that 


it was limited upon the death of the tenant in tail without Jſſue. 


Nut the caſe there be a Father and ſevezal Sons A. B. & C. and the 
Father is ſeized in Fee of the Reverſion of Lands after a Leaſe of 
- 200 years, he ſettles the Jnheritanceupon his eldeſt Son in tail, with 


Remainders in tail to his other Sons; and this Leaſe being in tru- 


tees fo2 him at the ſame time, cauſes the Leaſe to be ſettled in tru⸗ 
ſtees in truſt for the Sons, to wait on the Inheritance in truſt ac- 


Tordingly, provided that the ſecond Son dye without Jſſue in the like 


of the Father o2 Son, the truſt of the eldeſt Son to ceaſe. 


AI conceive this would not be maintained in Equity, if the ſecond 


Son ſhould not alien by Fine and Recovery, 5 
Ag to the ſecond Dbjetion. that the Ceſlor is on the Death of Tho. 
without iſſue in the Life of Henry, whereby the Contingency is 


reduced to happen in the Life of one perſon (viz.) Henry, and 


not at large (viz.) of the Death of Tho. without Jiſue, J con- 


_ ceive- no difference made thereby, and it is in effect the point ad 


judged in Child and Bayly's Caſe which was thus: French a ter- 


mer for 75 pears, demiles to his (Aite for Life, Remainder of the 


8 Term 


— . — 


OTE 


PR 


Or the Doctrine of Perpetuities. 7 


Term to W. his Son and his Afigns, Proviſoe. That ir men = 
dyed without Jſſie of his Bod 12 > That i dis San 


then living, that T, o 
3 3 or eee | g, that his S Run 
 Adjudged then in B. R. which was three Pears after affirmed in zue 20. 
the Exchequer Chamber by Hobart, Winch, Denham, Hutton, and Mic 20Jae. 
Jones, that the Demiſe to Tho. was void, 


In that Cale the Contingency did expet during the life of W. only 
as here it is on the like of H. and the Reaſons of tbeir Judgments 
both in the King's Bench and Exchequer Chamber, in effett of all the 
Judges of England at that time, was becauſe it might tend to make 
a perpetuity, and that this new invented way of Jntailing of Terms 
is in no ſort to be favoured in Law, _ Ee 
Jn Child's Caſe 'twas limited, if William had no iſſue at the time 


of his deceaſe; in this Caſe, if Tho. had no Jſſue at the time of 
Henry's Death. ig 


Put caſe it had been limited, that Tho, had dyed without iſſue in 
thirty or forty, oꝛ any number of Pearg, 02 if it had been limited that 
Ibo. had dyed without Jſſue in the Life of Henry, and five or ſir moze 


perſons, it might have been fo limited as well as to one Life, and 
the Law is the ſame. 1 


It is more Contingent when the Ceſſor is limited to be upon the 
death of Tho. without iſſue in the Life of Henry, than it had been if 
Tho. had dyed without iſſue generally; for he may dye without iſſue, 
though he dye not without Jfſue in the Life of Henry, 
Fefirſt, the ſum of this is, if ſuch limitation of a term as chis is, be 

not good at Law, the truſt of a term cannot be good in Chancery, 
Secondly, the general ſcope of the Settlement of the term was, 
that the term ſhould wait on the Inheritance in tail, which now 
cannot be becauſe it is altered. PE HET, 

Again, if the Law ſhould te otherwiſe, that Charles have the whole 
Term, then thoſe in Remainder ſhall he utterly defeated of it, and 


- hall not go to Charles his Son and Heir, but to the Executors, 
which never was intended by the Deed. M. -d. 


Itonceive, that notwithſtanding the late Judgments in Chancerp Opinionsand 
Have been, that if a Term of years be limited by way of Truſt, oz cr fr ch. 
otherwiſe, to any perſon and his Heirs Pales, with Remainders „ounger Bro- 

over. oꝛ other limitations to any other perſons, thoſe Remainders and 817. 3 
limitations are void, and the whole term ſhall be to that perlon and hies 
Exetcutors and Adminiffratozs, to whom it was firſt limited in tail ; 

pet this Caſe is different from all thoſe Caſes, by reaſon this was 
only a Temporary Proviſion as to Mr. Henry Howard, until that 
Contingent of the death of the Duke of Norfolk ſhauld happen, and 

then abſolutely to ceafe as to Pr. Henry Howard. And then the 
Truft of the term is declared to be for the pꝛekerment of the younger 
Sons, as is above erpreſſed; and albeit that Marriot hath in plain 
breach of Truſt byhis Affignment, enabled the now Duke todeffropthe 
term in point of Law, yet the Chancery may ſubjeithe Lands * | 


The Doke of N orfol 8 Gate 


Sir R. S. 


Cale, een 399%. 


the Remainder of the.term to the.Truſtees fo) the younger Childzen, 


us agreeable to the intention of the Deed of Truſt. and to all Ho- 
neſty' and Equity,” and that Equity J take it is in no ſo2t barr'd by 
the Fine,. if a Bill be exhibited in time. J. C. 8. Jan. 1677. 


I tontur with this Opinion, becauſe it is no abſolute Truſt, not 


do much as fo? the life of Henry, but a limited Truſt upon a Con- 


tingent, which as in its Creation it might, ſo in Fa, it did hap⸗ 
pen in the life-time of Henry; and conſequently there is no room 
fot ahy Conſtrufton to be made, that the Truſt of the whole term 


veſted in Henry againſt the erpeeſs limitation thereof, R. 8. 


J conceive, firſt, that if by Ad erecuted my Lo of Arundel had 
created this term to my Low Dorcheſter, and the reſt of the truſtees 


in truſt for Henry Howard in tail, and after his death to the Bꝛo⸗ 


thers in tail, that had been a perpetuity, and not good fo2 a term; 
though as to that, there is a difference taken in Tatten and Mol- 
lenex Caſe, More 809, 810. in Chancery, by the Lord Chancel- 


Jour, -and the Judges aſſiſtant ; which ſeems to be reaſonable, that 
the firſt party that is the Ceſtui que Truſt againſt his iſſue, may dil⸗ 


poſe of it, but not againſt him in Remainder; fo2 Equity pꝛelerves 
it as to the Remainder, ſo then if it had been to Henry Howard 
and the Jfſues of his body, the Remainders to the Brothers: 
Though Henry Howard could, as to his Iſſue, diſpoſe of it, yet 


ag to his Bzothers it ſtood good, if that Reſolution holds good, 
and the Book ſays it was grounded upon pꝛecedents in that Court 
too. But this caſe differs where the courſe of Equity is againſt it; 


therefoe, firſt theze is only bythis Convepance a reception of the 
profits in Henry Howard and the Iſſue Male of his body, until 


the Dignity of Arundel come to him. And it is not in truſt fo? 


him and his Jſſue Male; ſo as he has not the entire truſt in him, 
as the other Sons have by the penning of the Deed. Secondly, 
tis not abſolutely in truſt in him and his Jſſie Male, but tem: 
pozary in them, upon the fatling ok the Oignity of Arundel ſooner 


oz later, And he is not a Ceſtui que Truſt within any of the Statutes 
- preceding the Statute of Uſes, but has but a limited purtuance of 


the pzofits ; but the truſt veſts compleatly in the Bꝛothers after. 


- Thirdly, then the Marquiſs of Dorcheſter aſſigns the term to 
Marriot, and he afligning to H. H. whereby he has in ſfriitneſs of 


Law ertinguiſhed it, whereby. there is a wrong and deceit done 
to the Bzothers, he is bound in Equity and good Conſcience, ta 
make them recompence and ſatisfa#ton fo2 this wrong; and it 
appearing that H. H. was pavy to this, with a deſign to extin⸗ 


guiſh ft, and that ertinguiſhment turning to his advantage, he is 


likewiſe compellable in Equity to anſwer it out of his Eſtate, either 
by creating a new Term in this Land, oz by ſome other way, ac- 
cording to the Reſolution of the Judges in che Lo of Ormond - 
J have 


NS. - 
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Or the Doctrine of Perpetuities. 
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J have ſeen the Opintons of Mr. Attomey-Generat, Serj. May- Sir 1, as. 
nard, und Serj. Pemberton, whoſe Dpinions J do much value; and | 
have great cſteem foz. Mr. Attozne faith, that the Term to ff. H. 
and the Heirs of hiszbody, under other Limitations than the Inhe⸗ 
ritance was, the whole Term vefted in H. H. and the Limitations 
_ thereof to the other Bzothers are vold, J conceive the whole truſt 
of the Term is not limited to H. H. but part of the Truff, ſo long 
as Thomas the deceaſed Duke ſhall have Heirs Males of his body, 
and until the Earldom comes unto him; ſo as the Truft is bit a 
qualified and limited Truſt in H. H. ſo as this Truft to H. is 47,04. 
now ended by way of Limitation to H. H. and then there is a new ins by y of 
Truſt ſpzings and ariles to the younger Byothers, not by wap of Fc aer. 
Remainder of a term, but the Truft' to H. H. being ended and de⸗ Trust fring 
termined, J conceive a new one may well arife and ſpzing up to ine. 
the younger Childzen, admitting it were a truſt of a term in Grofg 
it is not a Remainder, but a future Contingent 


grant and a itmi⸗ 
tation to them, as it is in Pell and Brown's Caſe. 9 214 


Secondly, Ik it be to attend the Jnheritance, then he conceives 
clearly, the Recovery having barred all Remainders, the Term and 
the Truſtof the Term is alſo barred, Ik this Eruft had been to wait 
upon all the Eſtate as they came in poſſeſſion, it had been the 
ſtronger; but as this Caſe is, J conceive the Truſt will watt upon 
the Eſtate of H. H. fo2 fo long as Tho. lives, and hath Heirs Males 
of his Body, and until the Earldom come unto him, and the Truft 
of Henry determines, aud then a new Truſt ſpungs up to the 
younger Child2zen, which is a future contingent Truff, lo as a com⸗ 
mon Recovery can bar this Truſt, ſo long only as they did wait 
upon the Eſtate of H. H. which is now determined by a collateral 
Limitation, and the Recovery cannot enlarge the Truſt to H. H. 
and make that to continue which in its Creation was to end when 
uch a Contingent happens, which hath now happen dz ik H. H. had 
not ſuffered a common Recovery, he had had an Eſtate⸗tall, vet no 
Trutt, this is a future contingent Truſt to the younger Children, 
which cannot be barred by a common Recovery, Res 
i TORT %%% If, E008, 0 Mare 1977. 


1. The Surrender oz G2ant of the Leaſe fo2 200 years to Henry, $4; u. 4 
noꝛ the Extinguiſhment of the legal Intereſt of the Term, doth not ce B. 
pꝛejudice the equitable Truſt of the Term, fo long as the Lands 
tome not into other Hands (viz.) of a Purchaſer, without notice 
ok the Truſt, which is not in this Cale, SD 
2. An Jntail cannot be made of a Term in Sꝛols, as if a Leaſe An toc 
foz 1000 years. be made in truſt fo2 J. S. and the Heirs ok his enen be ef 
Bodvp, with Remainders over, FS. -may diſpoſe of the whole Term, groſs, but 
and fuchDiſpoſal is good againff his Iffue and thofe in Remainder; DAY bs ile. 
and if he die without ſuch Difpoſition made by him, his Exectitozg bc 


| | 17 not, ſhall go 
thall have the Benetit of the Truff, and not his Iſſue o? the Be- 0 3 | 
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But a 8 3. But a | Term may be limited to attend and wait on the Ihe. 


ee ritance by way of a Truſt, as ik a long Term of Years be, the Re: 
ed o arend verſion in Fee, if the Reverſion be purchaſed in Fee, oz ſettled in 
dance in truſt, Tail, the Term may be ſettled to the uſe of the Fee oꝛ Tenant in 
daes Tail; and in that caſe, if the Tenant in Tail die, oꝛ the Tenant in 


tail; and 


there the heir Fee die, the Peir 02 Tflue ſhall have the Benefit of the Truſt, and 

hall have the not the Executors, &c. 

bene Debts 4. But in that Caſe, if the Tenant in Fee die in Debt, and no 

be, hs other ſufficient Aﬀets to pay the Debt, in that Cale the Executoz 

ae cſhall be pꝛekerred befoze the Heir, although the Debt be ſuch as the 
wen. Heir is not bound o2 liable unto. 

5. And J conceive, that in that Cale, il the Tenant in Tail, that 


Term, in 


Law, well a- hath the Equity of a Term waiting on it, dv purchaſe the Term any 


lienated alien, 02 obtain the Truſtee ok the Term to make an Alfenation of 


vichoutFin® the Term, it ſhall bind the Jfſue in Tail and him in Remainder, 


or rai: 


though the Alienation be by Deed without Fine o2 Recovery, becauſe 
the Term in Law is well aliened without Fine, &c. And the Sta: 
tute of Weſtm. 2d de bonis extends not to a Caſe of a Term. 

6. Pet it is true this doth not — determine the Caſe in 
queſtion upon thꝛee Accounts. | 


Firſt, Jt is a new Caſe not yet brought in queſtion. 25 
Secondly, Becauſe here is a ſpꝛinging and a new Truſt by acct- 
dent ſubſequent, andalters the Truſt, and changes the Jntail of the 
Term to other Perſons, from Henry to the younger Childzen, and 


on ſuch Accident takes away the Truſt wholly from Henry the firſt 


Tenant in Tail, _ 
And Thirdly, the Change ſcemeth to be grounded on great Rea- 
ſonz fo2 the 1050 Maltravers heing in ſuch Condition as he was in, 
there was great Reaſon to diſable him and pꝛovide fo2 the younger 
Childzen, as is done by this Cale; and if Henry ſhould come to be 
Earl, and have Addition of Eſtates, that the other younger Childꝛen 
ſhould alſo have Acceſſion of Eſtate to them, and fo it is by this Deen 
of Truſt pzovided, _ 
= But notwithſtanding theſe Reaſons, and this difference of the Caſe 
in theſe Circumſtances from other Caſes already reſolved, and the 
- contrary Opinions that J have ſeen, J am rather of the Opinion, that 
in this Caſe the younger Brothers are bound by the Recovery ſuf- 
fered by Henry, than convinced that thep are not bound ; for J find 
that the Reaſons given e contra, touch not my Doubt fully. 
N The Reaſons of my Opinion are (viz.)) 7 
3 For the Recovery ſuffered, and the Time when it was uffered 
(to wit) bekoze the Low Maltravers died; fo2 till he died, Henry 
was Tenant in Tail, and had Power by a 'Becovery to bar and dif: 
poſe of the whole Inheritance, as well of his own Eſtate Tail, 
_ as of thoſe in Remainder: The Term of Years was but acceſſary | 
to ſerve and attend the Inheritance which was pzincipal —— 
— un the only Reaſon that made ats intailing 02 limitation of 
K 
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the Cerm good, was, becauſe it was to wait on the Inheritance, firſt 
to Henry in tail, and ſo ſucceſſively to the other Bꝛothers; oz elle. 
as it is aboveſaid, the Limitation had not been good: And when 
that Reaſon fails, and the Cauſe why it was a good Limitatfon 
ceaſeth and is taken away, the Effet of it doth likewiſe ceaſe, 
3. The change of the Temn into thirds, doth not change the e. 
_ fates tail of the younger Bꝛothers, and cannot ſtaud with the inten- 
tion of the Deed of Truſt : Foꝛ I think it clear, if Charles, admit⸗ 
ting he come to the Inheritance as Owner, 02 if in the Life of Henry 
he could get a Tenant of the Freehold of all, oz any part of the 
Land to join with him, ſhould then ſuffer a Recovery, it would bar 
Edward, Francis, and Bernard, of ſo much of the third part where: 
of ſ\nch Recovery ſhould be ſuffered, viz. of the whole Inheritance, 
and a third of the term and the reſidue (to wit) the other two parts 
would reſpetively ceaſe, and be intailed as to the term, and be whol- 
ly in the reſpettive Oilpoſition of Edward and the reſt, and go to their 
Executozs, not to their Jſlues 02 the Remainders. 
And yet upon long Conſideration of the Caſe, there is another, and 
u a further Ground of my Doubt of what hath been ſaid ( viz.) not 
only becauſe it is a new Cale, and concerneth a G2zeat and Noble 
Family, but on another and further G2ound obſerved and inſiſted 
upon by ſuch great Opinions, contrary to what J have above ob- 
ſerved (viz.) that it is not only a ſpzinging and contingent uſe ta 
the younger Bꝛothers, reſpeting them, but becauſe the Oxtginaf 
- Truſt to Henry, viz. that the Truſt to him and his Jſſue is, as to 
him and them, under a Limitation ; and that not ſo long as he the 
Tenant in tail ſhall have Jſlite, but ſo long as the Lo2d Maltravers 
| oy have Illue Male, and on that reaſon the Cale is * * 


1. J agree, that ik a Man have a term fo2 1000 Yeats, and he $icw. Kun 
grants and demiſeth this to one and the Heirs Males of his Body, + Lem of 
the Remainder to another and his Heirs, that this term cannot be no de in. 
intafled, no2 a Remainder limited upon it; and that upon the Death riled nora 
of the Party to whom the term was ſo given, it ſhall go to his Ex- anregen 
ecuto2s as a Chattel, and not to his Heirs Male. but ſhallgo 
2. J do conceive it will not be denied by any, that if there be a do Executor 
long term fo2 years, foꝛ 1000 years, more or leſs in truſt, and a man N 
- purchaſes 02 ſettles the Inheritance to the uſe of himlelf fo2 life, te 
Remainder in Tail, the Remainder in Fee, and declare that the truſts 7 gf 
et the term ſhall wait upon thoſe Eſtates, and fall in with them, but Term may 
| that this truſt of the term ſhall go along with all the Eſtate, and 2 and 
* hall not be merged in any of them, and this trult ſhall not go to an wich the In- 
Erecutoꝛ, but ſhall go along with the Eſtate, and if the tenant in tail keritancegee.. | 
die without Jfſue, it ſhall go along with the next Remainder Yan in 
tail, and alter his Ocath without Jſſue, it hall go to him in Fee imple, 
and attend all the Eſtates in Remainders, be they never ſo many. And 


this, J conceive, is the common Courſe in Chancery to Oe 
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Q 7 


—_—— r nnr 


The Duke of Nortolkes Cale, 


| Que ry. , 
Anſwer, 


* 


ſuch truſts to go with alt the Eftates. This is not an abſolute Truft 
fo: Henry ar the Peitg Male of his Body, but a limited and qua- 
lien Crutt as long as Duke Thomas's elver Brother lived, and hath 
Heits Males of his Body, and until-the Earldom of A. doth come 


unto him; do as by the Death of Duke Thomas without Jie, the 


Truſt to Henry, which was but a limited Truſt, is now determined 


and vanquiſhev as to Henry. 


As this was a contingent truſt in Henry, but in caſe Tho. was 


_ lfve, and had Jfle when the term was to begin, fo the continuance 


and duration of the truſt of the term, was but to laſt until the Eari- 
dom came unto him; and tit is the ſtronger, fo? that this truſt ends 
in Henry by wap of Limitation. ] 
How long ſhall Henry and his Jfſue have this Truſt? Wes 
Antil Thomas die without Jſſite Male, and the Earldom of A. | 
come mito him, both which hath happened, lo as the truſt fo2 Henry 
and his Illue is ended by way of Limitation, and is now diſpoſed over 
to others, as it map well be ſo, as this is a new Truft that by a con: 
tingent ſubſequent Declaration takes away the truſt from Henry, and 


ſettles a new Truſt in the pounger Childzen ; and it is to be con: 


ſidered, that Henry is ta have the truſt of this term, not ſo long 
as he chall have Jſite, but fo long as the Low Maltravers ſhall have 


Heirs Male, ſo as that makes it a collateral Limitation 02 Deter⸗ 


mination of the fat Eflate. . 

4. The Equity and Juffice of this Truft carries mnch weight with 
me. and that condition the Low Maltravers was in: It was fit to ſet⸗ 
tle the truſt in Henry, ſo long as the Low Maltravers had Þeirs Male 
of his Body, and if they faiſed, and that the Earldom of A. and great 
atcteſſon of Eſtate to come to Henry, it was a great reaſon that the 


younger Childzen ſhould be pꝛovided fo2 and taken notice of, 


And it will not be eaſie to blow off and overthrow a truſt in a 


Court of Equity, contraryto the erp2eſs mind and intention of him 


that made it, koꝛ the ]P2oviſion of the younger Childzen, elpecially it 


being made with ſo much Juſtice and Reaſon, wherein he hath both 


obj. 


: Query,” 
Anſw. 


By Relpeft fo2 his Honour's Family and younger Childzen, 


There is ono Dbjexton againft all J have ſaid, which ſeems prima 


facie to carry weight with it; and that is, when the legal Jntereft is 
come to Henry, aud he' ts Tenant in tail in poſle ſlion, and ſuffers a 


_ common Recovery, and bars all the Kemainders in tail. 
How tan this ttuß which is an Accellary follow Effates 2 
To which J anſwer firſt, Jf the Truſt had been to follow and wait 

upon the Eſtate, this Odhectklon had been the ſtronger; but this truſt 


is notabſolntely to walt upon Henry's-Eſtate, but ſa long as Duke 
Thomas hath Heir g Male of His Body, und until the Earldom of A. 

tome to him, both which are happened,” he continues till Tenant 
im fail, and yet this Jnrereſt is determined in the truſfs. 


A future con- 


tingent Inte- 
reſt cannotbe 
barr'd. 


- Secondly, this is a future contingent Intereſt that now is hap- 
pened to the pounger Brothers; which cannot be barred, and it 
may be — Pell aue Brown _ 2 Croi\5go, 391. | 


** 
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res oo ene 


Bw 
2 Pan debileth his Land to his ſecond Son Thomas and hig 
heirs, and if he die without 2 William his elder Bꝛo⸗ 
er, then William thould have it in Fee; it wag atjubged that 
this was a Fee Simple in Thomas the ſeconv, And though regu- 
larly one Fee cannot deſcend on another ; yet this b 


eing a future 
contingent Intereſt that the Deviſe of the Fee Simple ta William 


Another great Queſtion was, Thomas the ſecond Son ſuffered a 
common Recovery, whether this did not bar the future contingent 
! IE REES 
And it was adjudged it did not. BN Þ 
Mo here is as much a future contingent poſtibility of a Truſt, 

as there was of an Eſtate ann moze, and therefoze there is much 
reaſon that the future contingent poſſibility of a Truſt ſhould not be 
barred by a common Recovery, as in that Cale. And as to that 
which is ſald, that an Acceſſary cannot. be without a Subſtance, and 
the Elfates of the younger Childzen, is to ſucceed, and pet they 
have no pꝛoper Eſtate, fo2 Henry is now Tenant, fo as this is a pet- 
ſonal truſt fo2 the younger Childzen independent of their Eſtates ; 
and if ſo, then clearly this Recovery cannot bar their Eſtates. 
Another reaſon why a Court of Equity ſhould help and interpoſe 
fn this Cafe, may be, becauſe the Eſtate fo2 Years was conveyed by 

Marriot in beach of the Truſt, which a Court of Equity ought to preach ok 

maintain und ſuppoxt as much as they can, Fu be. 

. . Firſt, Becauſe Marriot and the now Duke are not Purchaſers un ox 

ks a valuable Confderation. —— © Ls 


+ EB: 8855 | Equity, | 
- Secondly, They came in with pꝛivity, and had notice of the Truſt. 


And J'conceive may and will, notwithſtanding theſe As, make co make good 

good theſe Truſts fo2 the younger Childzen; and if this be a new r iar chen 
doubtkul Caſe, certainly J conceive it is the ſureſt and ſafeſt way fo2 made ic. 

a Court of Equity to make ged the intentlon of him that made 

it, and to preſerve the Trult fox the younger Childzen. 


Milliam Ellis, 26 Feb. 1677. 
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Howard, doſes he Duc 4. Norſolk 0 mY 


Tos day being appointed fo? Judgment in this Cauſe, the the 
Judges alten the Lozwd Chancello? at the hearing, viz. the 
Low Chief Juftice Pemberton, the Lozd Chief Juftfce North, and 
the Low Chief Baron Montagne, came into the Court of Chancery, 
and delivered their Opintons Seriatim, beginning wirh the Vi 
Chief Baron Montague, any [g upwards ; after whom the Loy 
Chancelloz alſo velivered his Opinion: The Sum of all the, Argit- 
ms al near ag mw be taken, were as kollomet h. 


Te Argument of the Lord ca Baron Montague. 


r Howard is Plaintiff, and the Duke of Norfolk and 
_ others- are Defendants. The Plaintiff by his Bill \ſ#ks to have 
Execution of a truſt of a term ok 200 Pears of the Barony of 
Groſtock, which was made hy Henry Frederick Eatl oi Arundel, 


and upon the Bill, Anſwers, ds, and other Pallages fn this 


Cauſe contained, is this: 

Henry Frederick Earl of Arundel by Leaſe and Releaſe of the 
20th and 21ſt of March, 1647. did ſettle the Barony of Groſtock 
and of Burgh, and ſeveral other Lands to himſelf fo2 Life, then to the 
Counteſs (Elizabeth his TUife fo2 Life, and then there is a term crea- 
ted fo2 99 years (which we na d not mention in this Caſe, becauſe it 
is determined) and after the Death of the Counteſs, there is a 
term of years limited to my Loꝛd of Dorcheſter and other Truſts 


koꝛ 200 pears, under a truſt to be declared in a Dad of the ſame 


date, with the Releaſe and the limitation of the Jnheritance, after 
this term of 200 years, is firſt to Henry Howard now Duke of Nor- 
folk and the Heirs Males of his Body, then to Mr. Charles How- 


ard the now Plaintiff, Bzother of the ſaid Henry, and ſo to all his 


Bꝛothers ſucceſſively in tail Male, with the laſt Remainder to the 
Earl of and his Heirs, then by a Od 21 of March 1647, 
the Earl declares the truſt of the term of 200 years, reciting firſt 
the uſes of the fonmer OD, and therein ſays, it was intended that 
the ſaid term ſhould attend the Inheritance, and the Þyofits of the 
Barony of — fhouldbe received fo2 200 pears by Henry How- 
ard now Duke of Norfolk and the Heirs Wales of his Body, ſo 
long as Lo2d Thomas, eldeſt Son of the ſaid Earl of Arundel, o; 
any "Ie * ok his Body — be living; but in cale he * 

le 
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dle without Zuue Pale in the Life of Henry Howard, not leaving 
his Qife enſient with a Son, oz in caſe after the death of Thomas 
without Jlue Male, the Honour of the Earldom of Arundel Gould 
deſcend to Henry Howard, then he and his Jfſues to have na bene- 
fit of this term of 200 years, but it was to deſcend to the other 
Bꝛother Charles Howard the now Plaintiff as hereafter is mention⸗ 
ed; and then comes Now this Indenture witneſſeth, and therein 
the Earl declares that it ſhould be under the Limitationg after ſpe- 
cified (viz.) if Thomas Low Howard had any Jfſue Male oz Heirs 
Male of his body (living Henry Howard) then the Truſte's chou 
have the commencement of the term in truſt fo2 the ſaid Henry How- 
ard, and the Þeirs Males of his body, till ſuch time as the Earldom 
Gould come to-Henry Howard, by the death of Thomas without 
Þeirs Males of his body, and after to the other Bꝛothers luccel⸗ 
FP, and the Heirs Bales of their Bodies; and then doth divide 

he other Manoꝛs with crols Remainders to the five Bzothers, then 
the Cale goes on thus; the Earl of Arundel dies in tima in 1652, 
Elizabeth the Counteſs dies in 1673, then in 1675, my Lowd of 
Dorcheſter, the ſurpiving Truſtee, aligns the Term to one Marriot, 
 heaſligns it to the now Duke of Norfolk, and the Duke the 24th 

ok Otob. 1675, by Bargain and Sale makes a Tenant to the Pꝛe⸗ 

cipe, and then a Recovery is ſuffered, and the Uſes of that Recovery 
25th of October are declared to be to the Ouke and his Heirs. 
Then Tho. Howard the fozmer Duke died without Jfſue, having 
never been married, and that is in the year 1677. whereby the Ho- 
nour came to the now Duke, and ſo the Plainiiff's Bill is to have 
execution of the truft of the term of the Barony of to the 
uſe of himſelf and the Heirs Males of his body. This J conceive 
was oppoſed by the Counſel fo2 the Defendant upon theſe Szounds: 
I. That by the Alignment made by Marriot to my Low Duke 
Henry, the term was lurrendred and quite gone 
2. Theſecond ground was the common Recovery ſuffered, which 
they ſay barred the remainders which the other Bꝛothers had, and 
ſo alſo would be a bar to the truſt of this term. „ 
3. And the other ground was, that the truſt of a term to Henry 
and the Heirs Males of his Body, until by the death of Thomas 
without Jfſue, the Earldom ſhould deſcend upon him, and then to 
Charles, is a void Limitation of the Remainder, _ 1 
Js to the firſt, that by the alignment of Marriot ta Henry How- 
ard, the whole term wag ſurrendꝛed; and being ſo ſurrendzed, hath „. n 45 
no exiſtence at all that J find, but was barely mentioned, and J de carrea- | 

think cannot be ſtood upon; for this the term by the lurrender is . 
gone indeed and merged in the Inheritance, pet the truſt ar that 7.17, 
term remains in Equitp; and ik this truſt be deſfroyed by him that ebe aber}. 
had it alſigned to him, this Court has full power to ſet it up again, Tg .. 
and to decre the term to him to whom it did Wong 


8 int Equity, and 
je | * a Nea in — Chancery 

Ge Cale, 02 as an obzeclon in the agg. As may ſet ic up 
| Rs wg again. 


„oz a recom⸗ gains in 
pence f02- it, therefo2e. J think that ſtands not at 
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Ag to the next thing, the common Recovery ndwſlffered by the 
now Dufte, that doth bar the remiinbers to the other Bꝛothers; 
4 Term «t- And (o allo the truſt of this term: That J conceive to de lo, in caſe 
Linc khig Can be interpreted to be a term to attend the Inheritance; and 
bac'd by jindeed in the reciting part, the Deed doth ſeem to ſilp, that it was 
Recovery, intended to attend the Inheritance. But by that part of the Oed 

which followeth after (now this Indenture witoeſfeth ) there it is 

limited, that the term ſhould be to Henry Howard-and the Heirs 
Males of his Body, until ſuch time as the Honour of the Earl of 
Arundel by his elder Bꝛothers death without Jfſue, chould come to 
him; then to tbe Plaintiff, which doth convey the Eſtate of the 
term in a different Chanel, from that in which the Inheritance is 
ſettled ; and taking this Dad altogether, it doth limit this term in 

ſuch various Eſtates, that it can no way be conſtrued to be a term at- 

tending the Inheritance; and then, J conceive, the retovery doth 
not bar the truſt, fo2 the recovery would bar the incident to any E⸗ 
but not FMfafe, as this would do here, if it attended the Inheritance; but be- 
and z celle. Ing only à term in G2ols, and a collateral thing, J conceive the re. 
cal thing. COVery has no operation to bar the truſt in the term. Then the Cale 
ſingly depends upon the third point, whether the Truſtofaterm thus 
limited to Henry Howard and the Þeirs Males of his body until his 
Bizother die without Jſſue, whereby the Honour came to him with 
fluch contingent Remainders over, be a gosd Limitation, this is the 
Quettion, and lo in ſhozt the Cale is thus: A Term ok twoHundzed 
pears is granted in truſt, that Henry Howard and the Þeirs Bales 
ok his body ſhall receive the P2ofits until Thomas die without Jiſue 
Male of his body, and then to Charles Howard, and the Þeirs Wale 
dk his body: And in this caſe, Jam of Opinion, that theſe Limita- 
tions to the younger Bzothers upon this Contingency, are abſo- 
lutely void in the firſt Creation, and are gone without the Surren: 
der; and that upon this Recovery Henry Howard, now Duke of 
Norfolk, ought to have the truſt of the whole Term. 
The Expolitions of Devizes of Terms, oꝛ theDilpoſitions of the 
ttuſt of terms, have pzoceeded by many ſteps to higher degro's 
than was at- rſt thought of by the makers. It would be too long 
to give a diſtinit Hiſfo2y'of it; but it is fo plain, that it is now a re. 

- ... ſolved and decreed thing and fettled, theretoze it were in vain to tell 

The Deviſe pou the Steps taken towards it. That the Devize of a term, and 

of a Term, the Hmiſtationt at the truſt of fa term to one and the Heirs of his body 
tion of the ig good, though Burgelle's Cale was only fo; Life, the Cafeg are ve- |} 

Tard ob » xy full in it. On the other Ude, where there is a Limitation ofa 
ang abi bees? Term to one and the Heirs of his body, there a poſitive Limitation 

of his Body, "Of the Eſtate over, after his death without Jute, that J think alſo is 


-as fully declared to be void. J ſhall not cite Caſes at large, bur on- 


-buta/Limita- 
er hisDearh tfhent to this purpoſe: there is Jinkins and Kenniſh's Caſe, J think 
de void. [it was in the Exehequer; there it wasCald, it was ſuch. a total Oil 
++...» Polition of the term, to limit it to one and his Heirs Dales, _ . 


2 8 1 


Or the Doctrine of Perpetuities. 


would not admit of a Limitation over, but adjudged to be vold. S 
in my Lom Rolfs Abnogments, 1 Part Tit. Devile 21 C17, I | 
Car. 1. 'Leventhorp and!Aſhby's'Caſe'B:R. It is ſald, that the Re- 
mainder ok a term ta C. after it is limited to B. and the Heirs - 
Males of his Body, is à void Remainder; and fol. 613. he puts 
damn the Realon why the Remainder is void, becaule the Limita- 
tion ta one and the Petes Males ot his Body ig a full Diſpoſition 
of the Term. And ik ſuch Limitations over were permitted, it 
would create Perpetuities, which the Law doth ab ho. 

Sanders and Corniſhe's Tale, Croke fol. 230. There it is reſolved, Limicatioas | 

that the Deviſe of a Term in ſuch a manner with Limitations after 9% would 
one another, to malte a perpetuity, cannot be god: Fon, ſays the pron 8 18 
Bok, to limit a poſſibility, and to limit the Remainder of a term, » ch che 
alter a dying without Jfſue;ſtands not with the Rules or the Lam. Mow 14 gb ng 
to bung this Caſe within theſe Rules, that if there be a Truff of a got wich is 
term to. a Man and the Heirs of his body, no Limitation can be ober, Rule. 
I ſay then, it this Eſtate be ſo limited to my Loꝛd Duke by the name 

of Henry Howard, the other will follow when there is a Limitation 

in tall, (though it cannot be pꝛoperlp ſtiled in tail ok a Term, pet it , Term ine 
18 a Diſpoſition ot that Cerm as long as the Call laſts) then there not properly 
can be no Limitation over. And as to that J think; as the/De#d is gc 1th 

- penned; it may well be food'upon, that here is an Eſtate given to Ales of the 
Henry and the Heirs Males of his body: Foꝛ though the Dad ſapg, Term a510og | 
until by the death of Thomas without-Jſſue, the Eatldom of Arundel fal Tit 
ſhall delcend upon him; pet the firſt Limitation, J think, ſhall ſtop at 
the Heirs Male of his Body, and the Remainder over ſhall be then 

void. But J will not ſtand upon that, becauſe J think J ſhall not 
need it, but admit (until by the failure of the Jſſue of Thomas the 
Earldom come to him) makes it not'an Eſtate to Henry and the 
Heirs of his body direckly, yet it gives an Eſtate to him and the 
Heirs of his body, as long as Thomashag any Iſſue of his body, and 
that J-count to be all one as to the Operation of Law; fo2 each of the 
Eſtates muſt determine upon the [Perſon's dying without Jfſue, which 
is too remote a Condition to limit the Remainders of a Term upon. 

And this until he die without Jſſue, and ag long as he ſhall have Jſſue, 
are terms Synonimovs in my Opinion; and ſo, it being a Limita- 
tion to him and his Heirs of his Body. as long as Thomas liveth, 

und hath Jſlue of his body, it cannot be limited over, and the rather 
upon comparing the fozmer part of the Deed, where there is an Ex⸗ 

- preſton, that it was intended the Eſtate ſhould remain in my now 
Low Duke, ſo long as Thomas lived, oꝛ had any Jfſue of his body. AlLimitstion 
Therefore, J ſap, there being in my opinion no difference as to ope- wa ho r. 
tation of Law, between the Limitations to a Man and the Heirs „ ody vod 
of his oon body, and to a Man and the Heirs of his body during co » Man and 
the life of another, and the Heirs of his body, there can be no dit- „ 8 40. 
ference in the Reſolution. It is as poſſible a diſpoſition of the Term ring che Lis: 

during the continuance ok an Jntatl as the other, and therefoze no of mother 


Remainder can be limitep-over; . DT Oey Rr An body, 


Put no diffłrence 
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But nem the doubt in this Caſe, that is made, ariſeth upon this 
Point, that this Limitatien over ta the Byothers, is upon a meer 
| | Contyjgoicy, and whether that be good, J think; is the main Que. 
| Cro. Ja. 459. Lion And truly upon the reaſons of Child and/Baily's Cate, J can 
; nat think it is good Limitation; that Caſe! has been id often re 
| . that J need not pit it at large. In ſhozt, this it was; 
eviſe-by A. of n Term to William his eldeſt Son and his aſugns; 
and it he die without Jſine, then to Thomas his voungeſt Sou: thert 
the Judges of the ning s⸗Bench vin firſt deliver their Opinion, that 
this was a void Limitation to Thomas. And after it came into the 
Erxcheauer⸗ Chamber, and there, by the Opinton ok ten Judges, it 
Was gffirmedz and the realons of the Judgment are not what was al⸗ 
ledged at the bar in this Cauſe; but they went upon the ground, be 
cauſe thereby a perpetuity would enſue : and that which was obſer: 
| ved by one of: the Countel. that the Term was given to him and his 
bl 5 Ann to a Caſe put in the Argument upon 
8 0 Child and Baily's:Caſe, which was the Caſe of Rhetorick and Chap- 
1 Cro. Ja. 461. 12 Hill 9. Jac. R. 889. B. R. which was cited by my Lod Thief ; 
Baron Tanfield, againſt the reſolution of Child and Baily's Caſe; to 
-._.. difference. it from the Caſe then befoze them. And though/it. was 
— _ urged in Child and Baily's Cale, that it was given upon a Contin. 
geney to the younger Son, which would ſoon be determined, and end 
in a ſhoꝛt time; pet that weighed not with the Judges, but that they 
- _  tuled it tobea void Limitation; and J met lately with a Judgment in 
A Term li- the Common-pleas, Wwhich::crofſeth the Cale ot Rhetorick and 
3 Choppelſs.it was Hill. 31. and 32 Car. 2. Reg. 1615. Gibſon's and 
I upon che Sanders g Cale; Matthews poſleſled of a long term of years, having 
dons dying Jllue a Son and thꝛee Daughters, makes his'(Uill, and deviſes his 
| dine, che Son Chattel-Leaſes to his Son; and ik that Son diebefozeMarriage, oꝛ 
= dies without after Marriage without Jſlue, that then they ſhquid go to the Daugh⸗ 
| We, the fers, The Sondoth marry, and dieth witheut Inte, the Daughters 
*. Ro. his Executrixes, againſtwhom an Action of Debt is bꝛought upon a 
Tas che Bond, they pleadno Alets ard upon a ſpecial Uerdie, the Queſtion 
Term Atts. being whether this were tete in their hands, it was adjudged it was. 
5 In the repozt of that Cale, there are many expꝛeſſlons ot the Courts 
_ linwiſlingneſs to extend theſe Deviſes and Diſpoſitions-of Terms, 
further than the Judges had gone already. The authoꝛity of this Caſe 
doth much ſtrengthen the autho2ity of Bail s Caſe, becauſe it doth 
- thwart and oppoſe the Judgment in Rhetorick and Chappell's Caſe. 
_- There was alte ſtarted at the Bar tn Pell and Brown's Caſe, that 
a Fee upon a Fee, ariſing-upon ſuch a pzorimate Contingency, as 
might happen in ſo-ſhozt a time as a Life, was a god Limitation. 
VR"... ov ant MING true, that Caſe is ſo: apjudged ; but J think there might 
be ſuch tealon of difference urged betw#n the Diſpoſition ok a 
 F&#-Sitnple and of a Term; fox a Fee map be qualified as to a 
Man and his:Heirs until a Marriage take effet; but the qualifying 
of a dilpoſition.of a Term cannot be, -becauſe when once a Term 
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Or the Doctrine of Perpetuities. 


A do think that the re have been Caſeg in this Court, wherea Term 
has been limited to one and the peirs ales of hig Body, . 
Contingency, to happen firſt with Limitations over, ik that Con- 
tin genc y do not happen, that has been a good Limitation. As thus x 
Nit be mitten to the CUife fo2 Life, and then to the eldeſt Son, if 
he-overiave his Mother and the Heirs Dales of his Bodp, the Re+ 
mainder -over:to-a:pounger Son, there if the eldeſt. S on die in the 
Life of the Mother, the:Limitation-to the ſecond Son map be good. 
But if there be an inftant-Eſtate-tail-created upon a Term, with 
Remainders over, though there de a Contingency as to the Expexa- 
tions of him in the Kemainder, pet there is ſuch a total Diſpolition 


ok the Term, as after which no Limitations of a Term can be. 


Foz that Dbjeftion out of Pell and Brown's Cale, there is no ſuch 

fure Foundation to build upon in the Point of a Term, becauſe that 

Cale it ſelf has been controverted ſince that Judgment given, it 

a Caſe between Jay and Jay, in Stiles g Repozts, 258 and 274, 

Trinit. 1651, fol. 258. Tis thus: d Man ſeized in Fee deviled it 

to one and his Peirs; and it he die during the Life of his Mother, 

the Remainder to another and his wpeirs. Ane ans nd 
There is no Opinion given; but Rolls Chiek Juffice ſaid, A Limi⸗ Licmitstion ot 
tation ot an Inheritance after an ablolute Fee-ſimple, is not a gay n Laberi. 


Limitation, becauſe this would be to make a Perpetuity, which the s en 


Law will not admit; but if it be upon a contingent Fee-ſimple, it fimplc, not 
is otherwiſe : But fol. 224, where it is ſpoken to again by Latch, 0 Les. 


he argued, that it was not a good Limitation 5 and though he doth ringene Fee- 
cite and confeſs Pell and Brown's Cale to be adjudged quite contra- ple. 


ry to what he argued, yet he tells vou, that the Judges did find ſuch 


Inconventences ariſing upon it, that the Court was divided upon a 

like Cale; and (aps further, that within nine pears after that Jubg- 
ment, 21 lac. it was made a flat Query in the Serjeant's Cale; and 
adds mozeover, that it hath been ever ſince diſputable, and cites a 
Cale, and gives you a Roll, but not the Parties Names, Mich. 37 
and 38 Eliz. C. B. Rol. 1149. wherein, ſays the Book, after (0- 


lemn arguments both at Bar and Bench, it was adjudged quite con- 


trary to Pell and Brown's Caſe: But admit that Cale to be good 


La, where will you ſtop, if pou admit the Limitation of a Term af- 
ter an Eſtate⸗tail, where ſhall it end? Foz if after one, it may as 


well be after two and if after two, then as well after twenty; fo? it 

may be laid, if he die within 20 Pears without Jſſue, and ſo if within 

100; and there will be no end; and lo a Perpetuity will follow. It 

was ſaid at the Bar, it will be hard to fruſtrate the Intention of 
the Parties: To that J anſwer, Intentions of Parties not accaming Intention of 
to Law, ate not to be regarded. It was the Intention in Child 8 
and: Baily g Caſe, that the younger Son ſhould have it; and {0 in L=, are bot 
Burgess s Cale, it was the Intention the Daughter ſhauld have it; 8 be regard. 
and ſo in Gibſon's and: Sommers's: Cale, it was intended foz the 


- Daughters; yet ali theſe Intentions were rejetted; aud therefoze as 


to that, it is not at all to weigh any thing in the Cale, 


Jt 


1 


The Duke of Nortolk's Caſe, 


It has allo been'objeted,' but then here is a contingenty that has 

- aitally happen d upon Thomas's death wtthout Ide, and lo the 
Honours come to Henry, J ſap the huͤppening ol the Contingency 
is no ground to judglgge. nen aner 


The Limitation good upon tt, was not goan if the other Limi- 


tation had food out, and that J conteive is dur Caſe. So then 


fo2 that J think theſe Expoſitions have gone already as far as they 
can; fo2 my part J cannot extend it any further, and therefoze J- 
conceive in this Cale, the Plaintiff has no'Right-to'thts Term, 
but the Decree ought to be made fo2 the Dekendants. | 
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be Argument of che Lord Chief Juſtice Noth. | 
] Shall not trouble your Lowſhip to repeat the Caſe again, foz it 
1 has been truly opened by mpLozChtefBaron, no2 ſhall J trouble 
you with any long Argument, becauſe J think there is but one point 


in the Caſe, and that a ſhozt one: Che onlypoint is this, Whether 


this contingent Truſt of a Term limited to Charles, upon the dying 
of Thomas without Jſſue Bale, whereby the-Þdnour did deſcend to 


Henry, be good in point of Creation and Limitation; fo2 the other 
tmo points will not trouble the Cale: Foz as to that point of the 


Recovery, fn caſe this be not a good Limitation in point of Cre. 
ation, it will make nothing in the Cale, fox it is gone without the 
Recovery. Jn caſe it be good in point of Creation, the Recovery 
will do nothing; fo2 that ſuppoſeth it to go along with the Inheri⸗ 
tance : And if this take effeck, then it will ſuffer no pꝛejudice by the 
' Recovery. Then fo? the Alignment ok Marriot to the Duke, that 
fignifieth nothing in the Caſe; it doth indeed ſhew, that i your Lozd- . 
Hip ſhall decree this Cauſe fo2 the Plaintiff, then he hath committed 
a beach of Truſt; but if fo2 the Defendant, then it is ok no weight 
at all. Jf the Law be fo2 the Plaintiff, then he muſt anſwer fo2 this 
| beach of Truſt, and ſo muſt-the Dune; fo? it is a Surrender to a 
perſon that had notice of the Truſt. So that the Queſtion is bare 
6 upon that ſingle firſt Point, whether it be a good Limitation upon 
the Contingency to Charles, this which they call a ſpzinging Trutt. 
My Loꝛd, J take the Rules of this Court, in cales of Truſts of 


The Rulesof Terms, to be the ſame with'Rules of Law in Deviſes of Terms: 


Law to pie- 
vent Perpe- 


Fo? Jconteive the Rules ok Law to pꝛevent Perpetuities, are the po- 


tuities are” lity ot the Kingdom; and ought to take place in this Court, as well 


the Polity of 


ag the Term it ſelf; and therekoze J cannot ſee, why the Truſt of a 


ag any other Court. So J take it then, that the Truf of a Term 
is as much a Chattel, and under the conſideration of this Court. 


Term upon a voluntary Settlement, ſhould be carried further in a 
Court ok Equity, than the Devile of a Term in the Courts - 


—T_ 
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Common Law. It is true, where there is a long Term in being A long term 
upon Moztgage, and as a ſecurity which is determined, it is of von Morc- 
great conveniency that it ſhould be kept on foot to pꝛoteck the In⸗ kept fe de 
heritance ; and lo it will ite ſill to wait upon the Inherttance, and protect be 
thereupon in many Delcents it will go krom Heit to Heir, and that r 
upon a particular conſideration, to attend and pzotet the Jnherf: on it. 
tance: But foz a meer Chattel to go from Heir to peir, is not 
the ſame caſe ; noꝛ do J ſee any reaſon why this Court ſhould carry 
ſuch a Chattel any further, than Deviſes of Terms are carried at 
Common Lam. n . FRE LE 2 
Nou let us ſck, and a little conſider, what thoſe Rules are, and 
how they are appliable to this Cale: In both caſes a Term may 
be limited koꝛ lite to one, with Remainders over, though in the bare 
conſideration of Law, an Eſtate fo? life is a greater Eſtate than a 
term fo2 years; but in caſe of an Eſtate⸗tail there can be no ſuch . 
th ng; therefoze in Burgeſs's Caſe, the Cruſt of a Term is limited to Mod. Rep. 
A. fo; Life, the Remainder to his Tte fo2 life, the Remainder to the 
firſt, ſecond, and other Sons ſucceively, and the Jſue of their bo⸗ 
dies: and fo2 default of ſuch Illue, to the Daughters of A. and 
their Iſſue, the Remainder to the right Heirs of A. A. had no Son 
at that time living, no2 after ; but the Remainder over was to the 
Daughter of A. in being. It was ſtrongly urged, that the Daugh- 
ter ſhould have the Truſt veſted in her, and that the Truſt ko; the 
Daughter ſhould clofe with the Eſtate foz life till A. ſhould have a 
Son. But becauſe there was a Limitation to the firſt Son of A. 
and the Iſſue of his body, and the Remainder of the Daughter was 
but to take place, after that Son died without Jfſue, and ſo the 
others though it. was not to a Son then in being. But his Eſtate 
was in contingencies which did never happen, yet the Court did 
not allow of any ſuch thing, as any Remainder that the Daughter 
ſhould have, but made a Decre fo2 the Execution of the Devile; 
lo that it is clear, there can be no direck Remainder of the Truſt 
of a Term upon an Eſtate-tatl. VV 
The Queſtion then is, whether there can be any contingent Re- 
mainder fo? this, fo2 this Caſe depends upon that conſideration; i. e. 
it is Umited upon a Contingency, ik ſuch a thing ſhould happen in 
the life of a Man, and ſo it is a ſpzinging Truſt and good that way. 
y Lopd, J take it in this caſe, where there can be no dire Ke- Where chere 
mainder, there can be no contingent Remainder, though it happen ;.& Remein- 
never ſo loon: Therefoze, if a Term be limited to one and his dcr,chere can | 
Heirs of his body, and he die without Jfſue of his body within two 3 
years, the Kemainder over, there can be no ſuch Kemainder limited maiaper, De- 
at all, and therefoze no contingent Remainder ; fo2 this Kemain- ay d inte. 
der is limited at the end of an Jntail, and that is ſo remote a con- 
ſideration, that as the Lam will not ſuffer a dire# Remainder upon 
it, ſo upon a Contingency netther. 3 
Now in this Cale there is only this difference, if the Eſtate-tail 
in this Term had hen limited to 5 Low Maltravers, as tis m— i 


N The Duke of Norfolk's. Caſe, 


— 
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to Henry Howard and the Heirs of his budy; and if he die without 
Ilue in the life of Henry, &c. then the Remainder over, then it had 
ben clear the Contingency had been limited upon 'the erpiring of 
the Intail; and though it be (aid that it erpires within the compaſs 
- of the life of a Man, pet that helps not in rhis Caſe at all, as J con- 
 Ceive; fo2 J will put a Caſe upon a Fee-ſimple (upon Pell and 
Brown's Cale.) A Man limits an Eſtate in Fee-ſimple to a Ban 
and his Heirs, and if he die without Heirs during the life of J. 8. 
then to J. D. this is vold, and the Loꝛd ſhall have it by Eſcheat, and 
that (though it be bzxought within the compals of the life of a Ban) 
hall never be a good Limitation : And if that Caſe gf Pell and 
Brown hab ben, that a Man deviſed Land to a Man and his 
Heirs, whereby it would appear, tbat it was intended the Deviſee 
thould have had a Fee-ſimple, with a Remainder over upon a Coit⸗ 
A Man's dy. Hngency; J take tt, this could not be good by way of executozy 
irg without Devile, becauſe a Man s dying without Heirs, which to loſe his Fa⸗ 
Heirs, in the kimple he muſt do, comes not under the intention of the Law as of 
tte Law, no & Contingency, An Crate fo? life, in the judgment of the Law, is 
N of longer ration than a Term ko pear s; and che Rule in Child 
for Lite is of And Baily's Caſe is firm, that the expiring of the Limitation of a 
longer durs- Term in Tail without the life of a Man, will not make good a L 
Judgment of Witation of the Remainver over, which J hold to be a good Rule, 
Law, char a And the reaſon of it, J conceive, will reach to this Cale: Foz what 
Term for {jg the difference? here is a Contingency indeed: but it is to have 
yas. an Eſfats-tail expire within one Life, which J take to be the fame 
caſe, Suppoſe the Term had been limited to Henry and the Heirs 
- Wales of his body, fo long as Thomas ſhall have Heirs Male of 
hig body, that would ſure have cut off the Kemainder ; and what 
is the differente? Foz it doth depend upon Thomas dying without 
Iſſue, whereby the Earldon ſhould deſcend, then when it is limited 
to Henry and the Heirs Bales of his body. And if Thomas die 
without Jffue in the life of Henry, then over, this can no moꝛe abzidge 
it, than if he had ſaid, if Henry die without Jfſue during the Life of 
JJ. T . 
So that J think, the whole Term is ſwallowed in the Effate-tafl 
upon this conſideration, and there tan be no Remainder of it, no 
_ executory- Devile, no2 any ſpzinging Truſt to Charles upon this 
Contingency; and, my Lom apon that Reaſon, J think this Set- 
__ ____ Hement fails, and is dilappoanted as to the younger Bꝛothers. 
The Law al I it had btn limited to Henry for Life only, any no further, then 
0% ter di. let the Contingency have been what it wouly, that were to happen 
rely upon in his Life, if complicated with: feveral Afcenvenes, pet it ſhould be 
lack lade for ſtosd in Remainder, becauſe the Lawdothailow a Remainder directly 
on a Contin- Upon un Eflate fog Lite; and (0 it would allo in Contingency if that 
beach unleſs Mere ks happen during the continuance of the particular Effate : 
ben dung But J take this to be a ſtep further than any of our Reſolutions in 
the continu- Lad HAVE gone pet, and therefoze J cannot ſee reaſon to extend the 
ince of the Erpolitlon any fürtber; hut anvor option t falls in point of Limita- 
ane tion, and ought to be decreed fo? the Defendant, lhe 


and the Heirs Males of his body ; and ko dekault ok nich Tue, t 
the other Son Charles, and the Heirs Bales ok his body, with j 
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The Lord Chief Juſtice Pembirrcn's Opinion. 
I. ied not tronble your Lowchtp with openüng the Care; th 
Treat is lt Is in ſhozt no moze chan thus: 995 L058 Du = 
Norfolk's Father, the Earl of Arunclel, having created an Elate 
fo2 200 pears, and ſettled the Jnherftante by one Da d in tall to him⸗ 
ſelf fo? lite; and after to his Lady fo2 Life; and then to his Son. 


eve 


ral Remainders over, Then by another Dev, he docs declare the 
Truſts ok this term ok 200 years, Which being te Heoty and the 
Heirs Males of his body, till my Lord Maltravers dit without Te 
Male, and the Earldom veſcend to my now Lo2d Duke ; and aftet 
the determination of that Clate, ik he chall die without JMie Male, 
then to come to Charles and the Peirs Hales of his body, whether 
this be a good Remainder to Charles 18 the Queſtton. Foz as to 


any thing of the Recovery oz the Aligument, J hail put it quite out 


of the Caſe, and do not think it wilt have any Influence upon the Caſe 
as it lies befoze us. And indckd I do firft think that the Earl of A. 


wethout Jfſne Male, whereby the Honour of the Familp ſhould come 


to my Low Duke that now is, Charles choufd have this Effate ; and 


his ititentions are manifeft by creating this Tet, which could be 


of no other ule but to carry over this Cftate to Charles a younger 
Son, upon the elder Son's dying without Illue. And J do think. 


truly that this was but a reaſonable Intention of the Father; fo 


there being to come with the Earldom a great Eftate that wou 
fo well ſupport it, it was reafon, and the younger Sons might ex⸗ 
peſt it, that their Foztunes might be ſomewhat advanced by their 


Father in caſe it” ould fo happen. It was a reaſonable erpecas 
tion in them; and ttulp J think it was the plain intention of the 110, ci; 
Earl. And there is no great queſtion but it might have been made Ce mighc 


good and effectual by rhe kimitation of two Terms; Foz it one e ee 
Term had been limited fo determine upon the death of Thomas 
mlthout Jie, and that to be fo2 the now Ouke of Norfolk, ard and. 
ther Term then to commence and go over to Charles, that would 


made good. 


* 


certatrfy have been good, and carried the Effate to Charles upon Yor 
Contingenep; but as this Cale nowis, J do think that this way that 
fs now taken is not a good no2 a right way; fo? J take this Limita- 


_ tion to Charles to be vod in Law, And as to that, J know there ts Terms in 


a famous difference of limiting Terms that are in Gꝛols, aud #06 cancor 
Terms that attend the Inheritance. As to Terms that are in 6c..." 
Gꝛols, J think fr wilk be granted | (becauſe tt hath been ſettled' fo hw, Terms 
dfren) they are not capable of limitation to one after the death Jh. 
of one without Tffue; fo? lo are aff the Caſes that have beer cc. 
cited. J think further; it fs as clear, that upon Terms attendant 
upon an Inheritance, there may be ſuch a Limitation, to wit, _ 
g b 


24 Ibe Duke of Nortolk's Caſe, 
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aà Term that waits upon an Inheritance after the death of one with- 
out Tſſue, may go over to another: But then it is capable of ſuch 
a Limitation in that Cale, with this Reſfrifton ; that is, if the Jn- 
heritance be ſo limited; fo2 though it be attendant ever lo much upon 
the Inheritance, yet that attendance cannot make it capable of ano- 
The Diverſi- ther Limitation than that Inheritance is capable of : Foz if J have 
G cothis an Eſtate in Fee-ſimple, and have the Truſt of a Term attendant 
8 upon that, and J will let the Eſtate of Inheritance deſcend to my 
Son, J cannot in this Caſe (though the Term be attendant) limit 
it, that if my Son die without Juue, that Term ſhall go over; it 
is not capable of any Foꝛeign Limitation whatſoever; fo as to that, 
it is a Term in Gols, it hath not the quality of a Term attendant 
upon the Inheritance at all; to? firſt, it would fail ok an Inheritance, 
and a Free-hold to ſuppozt it, and further than a Term can be ſup: 
po2ted with a like Eſfate of Inheritance; it will fatl to be a Term 
attendant upon the Inheritance. Now here the Eſtate of Inheri⸗ 
tante is limited to Henry and the Heirs Bales of his Body, with 
Bemainders to Charles and the Heirs Bales of his Body. Mom 
thus the Term is capable of a Limitation to Henry and the Heirs 
Males of his Body: And fo2 want of ſuch Jflue, to Charles and the 
Heirs Males of his Body ; becauſe it hath an Inheritance, on which 
it depends, to go along with it and ſuppozt it. But to take this 
out of its right Courſe and Chanel, and put another Limitation 
upon it: That upon the dying. of Thomas without Iſſue, whereby 
the Earldom ſhall deſcend, this ſhall go over to Charles ; alas it 
cannot be, becauſe it hath no Free-hold o2 Inheritance to ſupport it. 
And then beſides, it could not have that Reaſon that the Law in- 
tends fo? its permitting ſuch Limitations to Terms attending the 
Inheritance; fo2 J take it, the Reaſon why Terms are admitted to 
be attendant upon the Inheritance, and to be capable of Limitations 
to go along with the Inheritance, is the relation they have to the Jn- 
heritance; and becauſe tt is fo2 the Benefit of the Jnheritance, and 
that J conceive was the only Realon that at firit guided theſe Judg⸗ 
ments of the Court of Chancery, that theſe. Terms ſhould be ad- 
mitted to wait upon the Inheritance to pzoteft it; when Moꝛtgages 
were made in foxmer Times by Feoffments, upon condition of pay- 
ment ok Yoney, we hear of none of theſe Terms. But in the lat- 
ter part of Queen Elizabeth's time, and ſince, the way of limiting 
Terms in Moꝛtgages came up in uſe, and then upon the buying of 
Inheritances came in the Truſt of theſe Terms; and they that 
- . purchaſed were adviſed to keep thole Terms on foot, to p2oteft their 
Z. oe nn nd wo» 
A IJ muftlook upon this indeed as a new Caſe of Movel Invention; 
koꝛ in truth J think it is Prime Impreſſionis, and none of the foꝛmer 
Cales have been exactly the ſame: Foz this Term here does partake 
ſomewhat ot a Term in G2ols, and ſomewhat of a Term attendant 
upon an Inheritance; and ik there ſhould be ſuch a Limitation admit⸗ 
ted, luch a Fozeign Limitation as this is, (J call it Fozeign, Oe 


D 
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it is nat that wbich goes along withthe Inheritance.) If that beal: 
lowed, we know not what Jnventigns map grow upon this; fo 3 
know Mens Bains are fruittul in Inventions. ag we may ſo in 
6 8 0 5 r Og no; thought, when 

Judgmen g what would be the Conlequence when 
there was an Allawance.of the Limitation of a OD 


| In R anmatt Term after the de 
ok a Perlon, peelently it was dilcerned, there was the ſame Reaſon 
fo2 after twenty Mens Lives as after one; and ſo then it was held 


and agred, that ſo long as the Limitation excaded not Lives n 
being at the creation of the Eſtate, it ſhould ertend lo far. That 
came to grow upon them then; and now if this be admitted, na 
Man can fozeſee what an ill Effect fuch an ill Allowance might have 


there, might ſuch Limitations come in as would incumber Eſtates 
and mightily entangle Lands. . * 


— 


This is certain, fuch an allowed Limitation would add a greater 
Check to Eſtates than was ever made by Limitations of Inheritance: 
Foz when an Eſtate ok Inheritance was limited to a Man any his 
Peirs Males of his Body, with Remainders over, and a Term was 
limited accoꝛdingly to wait upon the Inheritance: In that Caſe, he 
that had the firſt Eſtate⸗tail, had full power over the Term, to alie- 
nate it if he pleaſed; fo21t is not an Eſtate within the Statute De 
Donis; and J doubt not that had a great Influence upon the Judges, 
when they made the difference between Terms fo? Pears in G2oſs, 
and Terms attendant upon the Inheritance. Foꝛ Terms in G2oſs, 
they could not be alienated in fuch a Cale; but Terms attending 
upon the Inheritance, though under ſuch Limitations, the Parties 
could alien them. ” 1 2 
But now if this Limitation in queſtion were god, then Henry 
could not part with it, becauſe it is to him and his Peirs Males of 
his Body, under a collateral Limitation of his Bzother's dying with⸗ 
out Iſſue, and the Earldom deſcending to himſelf, and then his E⸗ 
late was to determine, and fo it would fetter that which ik it hav 
been a Term attendant, &c. would have been alienabe. 
| J have ſeen the time often when they have refuſed to carry Caſes 
E further than the Pꝛecedents have been in foꝛmer times; and perad- 
; venture it would be dangerous if we ſhould do ſo here; and i ſeems | 
to me to be an odd kind of Eſtate, as this Limitation makes it; 
and if ſuch, a Couſtrution, as the Plaintiff wouid have, thould be 
made, it would being it under a great uncertainty. To take this 
Eſtate as it ſtands in Henry and the Heirs Bales of his Body, it is 
by this Limitation made, aud ſo indeed J think i is, a Term that 
waits upon the Inheritance: But if this that is contended ſoz be ad 
mitted to be a god Limitation upon the Contingency of Thomas's 
dying without Jffue Male, then the Eſtate in Charles would be a 
Term in groſs, fo2 it hath no Inheritance to attend upon. Chen fup⸗ 
pole Henry had died without Iſſue Male in Charles 8 Life time, then it 
Is a Term attendant upon the Inheritante again. Ir Charles die in 
the Like of Henry, it goeth to the Executoꝛs. If Heary in the Lite 
ok Charles, it goes to the Heirs. DH There⸗ 


36 -. The Doke of F Nortolks Caſe, 4-3 
© Therefore J think that this Ettate being limited in another way, 
and being it would endure a firafn further than any yet has been at- 
tempted, and it being to commence upon Thomas's dying without 
Iſſue Male, and not attendant upon any Inheritance, it is ſuch an 
Eſtate as the Law cannot allow of, but void in Limitation and Crea · 
Up any lo 1 take it the e Plaintif's Bill ought to be n 
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bis is the Caſe, The Plaintier, by his Bill, demande the 
Benelit of a Term koꝛ Two hundzed Peers, in the Barony 
| ot Groſtock, upon theſe Settlements. 
; Henry Frederick, late Earl of Arundel and Surrey, Father of the 
Plaintiff and Defendant, had Jſſue, Thomas, Henry, Charles, Ed- 
ward, Francis and Bernard; and a Daughter; the Lady Katharine : 
1 homas Low Maltravers, his eldeſt Son, was Non compos Men- 
tis, and care is taken to ſettle the Eſtate and Family, as well as the 
preſent Circumſtances will admit. And thereupon there are two In⸗ 
- Dentures dzawn, and they are both of the lame Date. The one is an 
Indenture between the Earl of Arundel of the one part; and the 
0 . Duke of Richmond, the Marqueſs of Dorcheſter, Edward Low 
0 | Howard of Eaſtcricke, and Sir Thomas Hatton of the other part ; 
= "RES It bears Date the Twenty firſt Day of March, 1647. Whereby an 
1 Eelſlate is conveyed to them and their Heirs; To thele Ules: : To the 
== _ uſe of the Earl foz his Life. | 
1 5 After that to the Counteſs his wie fo2 her Life, with power to 
make a. Leaſe fo2 21 Years, reſerving the ancient Rents. 
The Remainder foz200 Pears to thoſe Truſtees, and that upon 
ſuch Truſts, as by another Indenture, intended to bear date the 
ſame Day, the Earl ſhouldlimit.and declare; and then the Remainder 
bol the Lands are to the uſe of Henry, and the Heirs Males of his 
Body begotten, with like Remainders in Tail to Charles, Edward, 
and the 1 E * Fo 
hen 
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Or the Doctrine of Perpetuities. 5 

Then comes the other Indenture, which was to declare the Tru 

of the Term foz 200 Pears, fo2 which all theſe Pꝛeparations is 
made, and that declares that it was intended this Term ſhow at⸗ 
tend the Jnheritance, and that the Pꝛoſits of the ſaid Barony, Sec. 
ſhould be received by the ſafd Henry Howard, and the Heirs Males 
of his Body, ſo long as Thomas had any Illue Male of his Body 
ſhould live, (which was conſequently only during his own Life, be- 
cauſe he was never likely to marry) and if he die without Tue in 
the Like⸗time of Henry, not leaving a Wife privement Enſeint of 
a Son, 02 if after his Death, the Dignity}of Earl of Arundel ſhould 
deſcend upon Henry; Then Henry o2 his Iſſue ſhould have no farther 
Benefit oꝛ Pꝛofit of the Term of 200 Pears. Who then ſhall? But 
the Benefit ſhall redound to the younger Bꝛothers in manner follow: 
ing. How is that? To Charles and the Heirs Bales of his Body, 
with the like Remainders in Tail to the reſt. Thus is the matter 
ſettled by theſe Jndentures; how this Family was to be provided 


koꝛ, and the whole Effate govern'd fo2 the time to come. 
 Thele Indentures are both ſealed and delivered in the p2eſence 
ok Sir Orlando Bridgman, Mr. Edward Alehorn, and Mr. John 
Alehorn, both of them my Loꝛd Keeper Bridgman's Clerks; J 
, ˙ TT 9 
This Atteſtation of theſe Deeds is a Demonſtratlon to me they 
were dzawn by Sir Orlando Bridgeman” nn. 
Aͤtter this the Contingency does happen: Foz Thomas Duke of 
Norfolk dies without Jfſue, and the Earldom of Arundel as well as 
the Dukedom of Nortolk deſcended to Henry now Duke of Norfolk, 
by Thomas his death without Jilue: P2eſently upon this the War- 
queſs of Dorcheſter, the ſurviving Truſtee of this Eſtate, aſſigns 
his Eſtate to Marriot; but he doth it upon the ſame Truſts that he had 
it himſelk: Mr. Marriot aſſigns his Intereſt frankly to my Low Henry, 
the now Duke, and fo has done what he can to merge and extinguiſh 
the Term by the aſſigning it to him, who has the Jnheritance. 
To ercuſe the Marqueſs of Dorcheſter from co-operating in this 
matter, it is ſaid, there was an abſolute neceſſity ſo to do; Becauſe 
the Tenants in the North would not be bzought to renew their E- 
_ rates, while ſo aged a Perſon did continue in the Setgntozy, fo? fear, 
if he ſhould die quickly, they ſhould be compelled to pay a new Fine. 
But nothing in the Moꝛld can excuſe Marriot from being guilty of 
a moſt wilful and palpable Bzeach of Truſt, if Charles have any 
Right to this Term : So that the whole Contentton in the Cale is. 
to make the Eſtate limited to Charles void; void in the D2tginal. 
Creation; if not ſo, void by the common Recovery ſuffered by 
the now Duke, and the Alignment of Marriot. If the Eſtate be 
02igihally void, which is limited to Charles, there is no harm done; 
but if it only be avoided by the Aſſignment of Marriot, with the 
concurrence of the Duke of Norfolk, he having notice of the 
Trufts, then moſt certainly they muſt make it good to Charles in 
Equity, fo2 a palpable B2each-of Truſt, of which they * 
1 EE | , 


hw — K * „ 88 * »„ĩw‚u et, — 


"on 


, 


"Ihe: Duke of Nortolk' J Caſe, % 


pm II——_—_ 


| The main 


Point. 


ayÞ the pounger 


E that the Queſtion is reduced to chis-main ſingle Point, whe: 
ther all this Care that was taken to ſettle this Eſtate and Family, 
be void and infigniaicant 4 and all this Pꝛoviſion made fo? Charles 
lden to have no Clfet? 

J am iu a very great ſtrait in this Cale: J am aſliedby as. good 
Advice, as I know how to repoſe my ſelf upon, and J have the fair- 


eſt Oppoztunity, if J cancur wich them, and ſo ſhould miſtake, to 


excuſe my ſelf, that J did errare.cum, patribus; but J dare not at 
any time deliver any Opinion in this Mace, without E concur wich 
my ſelf and my Conſcience too. 

J deſire ts be heard in this Cale with great Benignity, and with 
great Excule fo2 what I ſap, fo2 I take this Queſtion tobe of ſo yni- 
verſal a concernment to all Mens Kights and Pꝛoperties, in point 
of dilpoling ok their Eſtates, as to molt Conveyances, made and let⸗ 
tled in the late times and pet on foot, that being afraid J might ſhake 


age Settlements than Jam willing to do, I am not diſpoled to kcep 


cloſely and ſkrickly to the Rules of Law as the Judges of the 


Conmon-Law de, as not to look to the Reaſons and Conſequen- 


ces. that map follow upon the Determination of this Cale. | 
7 cannot ſay in this Caſe, that this Limitation is vold, and be. 


caule this is a point, that in Courts of Equity (which are not.fa- 


poured by the Judgments of the Courts of Law) 18 ſeldam debated 


with any great Induſtry at the Bar; but where they are poſſeſſed once 


_ of the Cauſe, they p2els. faz a Decyee, .accoding to the uſual and 


known Rules of Law; and think we are not to examine things. 


And becauſe it is pzobable this Cauſe, be j liabe u lt one way 02 
other, map conie into the Parliament, 'J will take a little pains to 
opea the Caſe, the Conſequences that depend upon it; and the Rea- 


ons that lie upon me, as thus perſwaded, to ſuſpend my Opinion. 


Things to be 
granted in 
this Cn” 


it is become a Term in grols to Charles. 


Whether this Limitation to Charles be void o2 no, is the Que- 
ſtion, Now, firſt, theſe things are plain and clear, and by taking 
notice of what is plain any; clear, we thall come to fee what is 


. That the Term in queſtion, tho it were attendant. upon the 


Inheritance, at firſt, yet upon the happening of the Contingency, 


2. That the Truſt of a Term in groſs ca ie limited no other- 


= - wiſe in Equity, than the Eſtate of a Term in groſs can be limited in 


Law: Foz J am not ſetting up a Rule of Pꝛoperty in Chancery, 


| other than that which is the Rule o Pꝛoperty at Law. 


3. It is clear, That the legal Ellate of a Term fo2 Pears, he 


ther it be a long 92 a ſhazt Term, cannot be limited to any Man 


in Tail, with the Remainder over to another after his Death 
without Iſſue; That is flat and plain, foz that is a dire# Perpe⸗ 
uitv. 
4. Ik a. Term be limited to a an and bis Iſſue, and if that Ifue 
die without Iſſue, the Remainder over, the Jiſſue of that Jſſue takes 
no n vn vet becauſe the GO over cannot take NE. 


* 
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til t the Iflue: ol that Iſſue fail, that Remainder is vald too, which 
was Reeve g Cale ; and the reaſon . e that looks towards 
a perpetuity; : 2 802 7 

5, Ik à Term be limited: to. a wan for life, and after.to his 
firft, ſecond, third, Sc. and other Sons in Call ſucceflively, and 
koz default ot -fuch-Jflue the Remainder over, tho' the contingency 
never happen, pet that Remainder, is vold, tho there were ne⸗ 
bez a Son then bom ta him a fo2-that looks like a perpetuity, „ n - 
Kin this was Sit VWiiam:Be hurlk bis Cate in tbe, 8, le ports, 115. 

ng 199 | | 

A: pet one ſtep further, than this, and that is burgifs's Cafe. 

1. bs is limited to one. for like, with contingent: Remainders Moden Re. 
| 8 Sons in Tall, wich Remainder ovez to bis Daughter, ens, 1g 

he had no Son, z pet becauſe rb kozeign and diſtant to 

erpen a Remainder akter the Death ol a Son to be bozn with- 
LI ls that Ow a p2oſpet of Wasa, alſo was adjudgey 

q be 1. Ne enz er. 
. Theſe. things having. been ſettled, and by theſe Rules has this 
Tour always: governed, it al : But one ſtep moze there is in thi 


7. If u Tein be deviſed, 02 the Trütt of a Term liniited to one 
tui Life, with twenty Kemainders foz Life, ſucceflively, and allt c 
: Fan in eſſe, and alive at the time of the Limitation of their 


tes, theſe tho they look like-a poſlibility upon a poſſibility, are all 

ranch ne Ut they produce no inconvenience, they wear out in a 

an eaſie nn and ſo was Alford's Cale. 
JI; ml pet go farther... ++ - 

In the Cale cited. by Pr. k Holt, Cotton and Heath's Cate, A 


Life, and then to the eldeſt Jſſue Male ok C. fo2 Life, tho C. had not 
any Iſſue Male at the time of the Deviſe, oz death of the Deviſoz, 
but befo2e the death ok C. it was reſolved by Pr. Juſtice Jones, Mr, 
Juſtice Crook, and Mk. Juſtice Berkley, tu whom it was referred by 
tbe Low Keeper Coventry, that it onip being a contingency upon a , pombilt 


1 


Lite that would ſpeedily be wom out, it was very good; for that there upon Poli. 


map be a poſſibility upon a pollibility, and that there may be a con- by, and 


Contingency 


- tingency upon a contingency; is 1 unnatural nor abſurd in it open : Con. 

ſelk; but the contrarp Rule given as a Reaſon by my Lord Popham tingency, 

in the Refoz of-Chedingten/s Cale, looks like a Reaſon of Art; but, % 

in truth, has no kind ok Realon in it, and J have known that Rule 

okten denied in Weſtminſter, Hall. In truth, every Executory De⸗ 

 -viſe.is lo, and pau will find that Rule not to be allowed in Blanford 
-and-Blaoford's:Cale,. 13 Jac. 1. part of my Lozd Rolls, 318. where 

he. ſays, ik that Rule. take place, it will take ſeveral common Al- 

Auxances ; Ind be cites Paramour s and Yardley's Cale in the 

-Commeniarie 77 5 it was adjudged a good Sault though i 

were a * ity upon a r 5 Xe 
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Ferm e veblen t0 ons tot 45 Vears, after to C his enen Son ten 4. 
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So that the Queſtion-is reduced ta this main ſingle Point, Whe- 
ther all this Care that was taken to ſettle this Eſtate and Family, 


be void and infignificant 4 and all this Pzoviſion made foz Charles 


and the younger-Childzen to have no Cifet? ? 

J ama a very great ſtrait in this Cale: J am aſſiſted by as good 
Advice, as J know how to repoſe my ſelf upon, and J have the fair- 
eſt Oppoztunity, if J concur with them, and fo ſhould miſtake, to 
excuſe mp ſelf, that J did errare cum patribus ; but J dare not at 
any time deliver any Opinion in this place, without J concur with 
mp ſelf and my Conſcience too om 
I deſire to be heard in this Cale with great Benignity, and with 
great Excuſe fo2 what J ſay, fo2 I take this Queſtion to be of ſo uni- 
verſal a concernment to all Mens Rights and P2operties, in point 
of diſpoſing of their Eſtates, as to moſt Tonveyances, made and let⸗ 
fled in the late times and pet on foot, that being afraid J might ſhake 
19577 Settlements than J am willing to do, J am not diſpoled to kcep 
0 cloſely and ſtrictly to the Ryles of Law as the Judges of the 


Common-Law dae, as not to look to the Reaſons and Tonlequen- 


ces that may follow upon the Determination of this Caſe. 
I cannot ſay in this Caſe, that this Limitation is void, and be- 
cauſe this is a point, that in Courts of Equity (which are not la⸗ 


- poured by the Judgments of the Courts of Law) is ſeldom debated 


with any great Jnduſfry at the Bar; but where tbey are poſſeſſed once 


of the Cauſe, they pꝛels faz a Decree, . accoding to the uſual ang 


known Rules of Law; and think we are not. to examine things. 


And becatiſe it is pzobable this Cauſe, be it adjudged one way o: 


other, map come into the Parliament, J will take a little pains to 
open the Caſe, the Conſequences that depend upon it, and the Rea- | 


ſons that lie upon me, as thus perſwaded, to ſuſpend my Opinion. 


Things to be 
granted in 
this Cala 


Whether this Limitation to Charles be void oz no, is the Que- 


ſtion. Now, firſt, theſe things are plain and clear, and by taking 


notice of what is plain and clear, we ſhall come to ſee what is 


doubtful, _ 


- x. That the Term in queſtion, tho? it were attendant upon the 


Inheritance, at firſt, yet upon the happening of the Contingency, 


it is become a Term in grols to Charles. 
2. That the Truſt of a Term in groſs can 


limited no other- 


1 - wiſe in Equity, than the Eſtate of a Term in groſs can be limited in 


Law: Foz J am not ſetting up a Rule of Property in Chancery, 


bother than that which is the Rule of P2operty at Law. 


3. It is clear, That the legal Ellate of a Term fo2 Pears, whe- 
ther it be a long oz a ſhozt Term, cannot be limited to any Yan 
in Tail, with the Remainder over to another after his Death 
without Iſſue; That is flat and plain, foz that is a dire# Perpe⸗ 
tuity, RIO ge 1 Cr 8 5 
4. Ik a Term be limited to a Man and his Iſlue, and if that Iſſue 
die without Ilſue, the Kemainder over, the Iſſue of that Jſſue takes 
no Eſtate; and yet becauſe the Remainver over cannot take pia, 
5 ; n | , 8 1 | | 
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wy the Ifſue- -of that Ifue- fail, that Remainder is vold too, which 
was: Reeves Cale; and the reaſon 18, becauſe that looks Hane 
a perpetuity. 

3, Ik a Term be ſiimited to a man fo2 life, and after.to his 
firſt, ſecond, third, &c. and other Sons in Tail. ſucceflively, and 
fo2 default of ſuch Iſſue the Remainder over, tho the contingency 
never happen, yet that Remainder, is void, tho there were ne⸗ 
vez a Son then bon to him * koz that looks like a perpetuity, 1... Re. 
Kin this was Sir William Bac W bis Cate in tbe. 16. of this ports, 115. 

5 
| 6, pet one. ſtep further. than this, änd that is burgifs's Cale. 

erm is limited to one kor life, with contingent: Remainders Modern Re. 

bo is Sons in Tail, with Bemainder ovez to his Daughter, bor, 115. 
tho. he had no Son z pet becauſe it is kozeign and diſtant to 
expect a Remainder akter the Death ol a Son to be bozn with- 
| oe Cp Be that woe 8 proſpett of nente alſo was adjudged 

. Theſe. things having been fettled, and by theſe Rules has this 
Court always governed, it ſelf; But one ſtep mo2e there is in this 

' _ re 
7. It a Term be beviled,.. 02 the Truſt of a Term limited to one 
8 for Life, with twenty Remainders koz Life, ſuccefively, and all the 
_ perſons in eſſe, and alive at the time of the Limitation of their E- 
ates, theſe tho they look like a poſlibility upon a poſſibility, are all 
fed becauſe they pzoduce no inconventence, they wear out in a 
little time with an eaſte TULErPLetarion, and ſo was Alford's Cale. 
E "it pet go farther. .- 
8. In the Cale cited by Pr, Holt, Cotton and Heath's Caſe, ft Roll. abr. tit. 

Tern is deviſed to one f02-18 Pears, after to C. his eldeſt Son to2 — 
Litke, and then to the eldeſt Jſſue Male ok C. foz Life, tho C. had not 
any Iſſue Male at the time of the Devile, oz death of the Deviſoz, 
but befoze the death ok C. it was reſolved by Pr. Juſtice Jones, Mr. 
Juſtice Crook, and Mk. Juſtice Berkley, tu whom it was referred by 
tbe Low Keeper Coventry, that it only being a contingency upon a  p,g;,;;., 
Life that would ſpeedily be woz?n.out, it was very good; for that there upon a Podi- 
map be a pollibility upon a,poſlibility, . and that there may be a con- di and | 
tingency upon a contingencys is neither unnatural nor abſurd in it von „Con. 

ſelf; but the contrary Rule given as a [Reaſon by my Lord Popham tingency, 
in the Refto2 of Chedingtan's Cale, looks lite a Reaſon ok Art; but, 53 **. . 
in truth, has jo kind of Reaſon in it, and J have known that Rule 
okten denied in Weſtminſter, Hall. In truth, every Executory De- 
+ -viſe is ſo; and pou will find that Rule not to be allowed in Blanford 
and Blanford's Caſe, 13 Jac. 1. part, of my Lo2d Rolls, 318. where 
-he..ſays,. it that Rule take place, it will ſhake ſeveral common Al⸗ 
Auxances : And be cites Paramour s and Vardley's Caſe in the 
-Commeniaries where it- was adjudged. a. good Deviſe, though it 
were a *** upon a polibtlity. 8 : 


Thete 


&9 3 4 


1 5 The Duke 2 Norfolk Caſe, 


Chet Tonchlons, which Thave this dal own, are but ue 
| | minaries to the main Debate. It is now fit we- ſhould come to 
nl ſpeak to the main Queſtion of the Caſe, as it ſtands upon its own 
| | I oY nag from the Reaſons of tyeſe Preliminaries ; and 
1 1 he Cale 8 t _ 


] The direct ” he Truſt ofa Term koꝛ Two Dundzed years is limited to Henry 
\} | Queſtion. in Tall, pꝛovided ik Thomas die without Jfſue in the life of Henry, 
lo oor the Eartdom ſhall deſcend upon Henry. then to go to Cbarſes 
| [ | - Tail; and whether this be a good Limitation to Charles in Taff, 
N. e Aueſtion; ; fo2 moſt certainly it is a voto Limitation to Ed- 


in Taff, and a vold Limitation to the other Bꝛothers in 
Tail: : But whether it be 7 to Charles is the doubt, who is the 
firſt taker of this Term in groſs ; fo2 fo it is (J take it) now be- 
come, and J do, under knee differ rom my Lord Chief Juſtice in 
that point; fo2, ik Charles die, it will not return to Henry; fo? 
that is my Low Cokes erroꝛ in Leonard Loveis's' Cale: fo2 he 
9055. That if a Term be deviſed to one and the Heirs Males of his 
body, it chall go to him or his Erecuto2s, no longer than he has 
Heirs Males ot his body; but it was tefolved otherwiſe in Leven- 
_ thorp's and Aſhby's Cale, 11. Car. B. R. Rolls g Abzidgment, Title 
Deßbile, fol. 61 1. fo2 theſe Noms are not the Limitation of the time, 
but an abſolute dilpoſition ot the Term. 
But now let us, J ſay, conſider whether this Limitation be good 
to Charles oz no. Jt hath been ſaid; © 
” 3 1. It is not good by any means ; for it is a poſit | 
wot ge That is a weak Reaſon, and there is nothing of argu⸗ 
ment in it. foz there never was pet any Deviſe ol a Term with Re⸗ 
mainder over, but did amount to a poſſibility upon a poſſibility, and 
exetutoꝛy Remainders will make it = 
2. Another thing was ſatd, it is void, becauſe it doth not 
06 Nap. an determine the whole Eftate, and ſo they compare it to Sir Anthony 
Mildmay's Caſe, where it is laid down as @ Rule, that every Limi⸗ 
tation A Condition ought to defeat the entire Eſtate, and not to 
defeat part and leave part not defeated ; and it cannot make an 
Eſtate to ceafe as to one perſon, and not as to the other. But, 
Anſw. J do not think, that any Cafe oz Rule was ever worſe ap- 
plicd than that to this; fo2 if pon do obſerve this Cale, here is no 
Proviſo at all annered to the legal Eſtate of the Term, but to the 
equitable Eftate, that is built upon the legal Effate, unte the Eftate 
to Henry, and the Heirs Bales of his body, to attend the inheritance 
with a Proviſo tf Thomas die without iſe in Henry's life, and the 
Eatidom come to Henry, then to Charles : doth determine 
the Eftate to Henry, and his iſe; but the other Eſtate given to 
Charles doth ariſe upon this Proviſo, which makes it an abſurdity 


to ſay, that the fame Proviio, upon which the Ettare arifeth, ſhould 
tame that Eſtate too. : 


4 Hm 1 5 EEE — 


Co. 10. 87, 


"Op the Doctrine of Perpernries 31 , 


Obj. 3: The great matter obledten is, it is again all the Rules 
of Low, and tends to a perpetuity, 


Anſw. Tf it tends to a perpetuity, there needs no more to be ſaid, 
ko the Law has ſo long labonred againſt pezpetuities, that it is an 
undeniable Reaſon againſt any ſettlement, if it can be found to tend 
to a perpetuity, 

Therefore let us examine whether it da ſo, aud let us ſee what a 
3 is, and whether any Rule of Law is broken in this 


A Perpetuity is the ſettlement of an Eſtate 02an Interelt in Tall, A perpetui- 
with ſuch Remainders Erpetant upon it, as are in no ſozt in the ©, bat. 
power of the Tenant in Tail in poſſeſſion, to dock by any Recovery 
02 Alignment, but ſuch Remainders muſt continue as perpetual 
clogs upon the Effate : ſuch do fight againſt God, fo2 they pꝛetend Why not to 
to ſuch a ſtability in human AgTairs, as the nature of them admits ve endpred. 


not of, and they are againſt the Reaſon and the Policy of the Law, 
and therefore not to be endured. 5 


But on the other ſide, fiiture intcreſfis, ſpzinging Trufts, 02 Truſts Remainders 
| Executory, Remainders tbat are to emerge, and ariſe upon Contin⸗ be: zriſe up- 


gencies, are quite out of the Rules and Reaſons of Perpetuities, can 


gencies out 
nay, out of the reaſon upon wh ch the Policy of the Law is founded of the Rules 
in thoſe Caſes, ef eh 
ration; but ſuch as by u natural and eaſte interpꝛetation wiil ſye edi⸗ 
Iy wear out, and ſo things come to their right Chanel again. 
Let us examine this Rule witiTeſoe# to Frorhold-Eftares, and lee 
whether there it will amount to the lame Juue. 


There is not in the Law a clrarer Rule than this, that there can wo Remain- 


be no Remainders limited after a Fee-fimple, ſo is the exvreſs Book: dur can be 
Cale, 29 Hen. 8. 33. in my Low Dyer; but yet the nature of things,, Fee ſimple 


Fee-ſimple 
and the neccflity-of commezce between Pan and Man, have found a yethy «Ty of 


"ou to paſs by that Rule, and that is thus; either by way of Uſe, V or by 
or ky wap of Deviſe : Therefoze if a Devile be to a Man and his . 


viſe it hath 
Heirs, and ik he die without Iſſue in the life of B. then to B. and his been done. 


Heirs: this is a Fee-ſimple upon a Fee-ſimple, and yet it has been 
held to be Good, 

Dy Lord Chief Baton did ſeem to think, that this Reſolutiondid 5 
take its Diiginal from Pell's and Brown's Caſe ; but it did not ſo, . Mich. 
the Law was ſettled befoze; you may find it expreſly reſolved 19 Eliz. 18 Jac. 590. 
in a Caſe between Hynde and Lyon, 3. Leonard. Which, of the. I. onerd 
Books that have lately come out, is one of the beſt ; and it was 6. 
there adjudged to be ſo good a limitation, that the Deir who plead- 
ed riens peer deſcent was forced to pay the Debt, and it had the 
concurrence of a judgment in 38 Eliz. grounded upon the Reaſon of 
Wellock and Hammond's Caſe, cited in Beraſton's Caſe, where it 
is ſaid, Crook, Eliz. 204. in a deviſe it may well be, that an C- 

Nate in Fee ſhall ceaſe in one, and be transferred to another: all 
this was beloꝛe Pell's and Brown's Caſe, which was in 18 Jac. It is 
true, it — made a Aueſtton afrerwards in the Serjeants ESL ; 


cially, if they be not of remote oz long confide- of erpetui- 
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”— 
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but what then? Me all know that to be no Rule to judge by; fo? 
what is uſed to exerciſe the Wits of the Serjeants, is not a gover- 
ning Opinion to decide the Law. Jt was alſo adjudged in Hil. 1649. 
when my Lo2d Rolls was Chief Juſtice, and again in Mich. 1650. 
and after that indeed in 1651. it was reſolved otherwiſe in Jay and 
Jay's Cate, but it has been often agreed that where it is within the 
No Remain. Tompals of one Life, that the Contingency is to happen, there is no 
der can be li · Danger of a perpetuity. And J oppoſe it to that Rule which was 
miredafrers taken by one of the Lows the Judges, that where no Remainders 
yet Concia. Tun be limited, no contingent Remainders can be limited, which Jut⸗ 
gent, Fee- terly Deny, fo2 there can be no Remainder limited after a Fee-ſimple, 
"oy m7 pet there may a contingent Fee-ſimple ariſe out of the firſt Fee, as 
the firſt Fee.) Hath been ſhebwmn. 333 „ 
Thus it is agreed to be by all ſides in the Caſe of an Inheritance; 
but now ſay they, a Leale fo2 Pears, which is a Chattel, will not bear 
A contingent Limitation in regard of the poverty and meannels of a 
Chattel⸗Eſtate. Mowas to this point, the difference between a Chat- 
jil 3 tel and an Inheritance is a difference only in TUozws, but not in ſub- 
5 5 ſtance, noꝛ in Reaſon, o2 the Nature of the thing; fo2 the owner of a 
Leaſc has as abſolute a power over his Leaſe, as he that hath an Inhe⸗ 
ritance has over that. And therefore where no perpetuity is introduced, 
non any inconveniencydoth appear, there no Ruleof Law is bzoken, 
Reaſons thaa Che Reaſons that do ſupport the ſpzinging Tzuſt of a Term as 
ſupport the well as the ſpꝛinging ule of an Inheritance, are theſe, 
Tubes. 1. Becaule it hath hapned ſometimes, and doth frequently, that 
Term, as well Men Have no Eſtates at all, but what conſiſt in Leaſes fo2 Years ! 
e 2, Mow it were not only very ſevere, but (under favour) very abſurd, 
1,7: to lap that he who has no other Eſtate but what conſiſts in Leaſes fo: 
. Years, ſhall be incapable to pꝛovide fo2 the Contingencies ot his own 
* Family, tho' thele are diretly within his view and immediate p2oſpef. 
And pet ik that be the Rule, ſo it muſt be; fo2 J will put the Caſe; 
| A Man that hath no other Eſtate but Leaſes fo2 Pears, Chattels 
Leaſes ſetled teal, treats to2 the Marriage of his Son and thereupon it comes 
on Marriage, £0 this agreement: Thele Leaſes ſhall be ſettled as a Joynture fo? 
T the Mike, and proviſion fo2-the Childzen: ſays he, J am content, 
but how ſhall it be done? Why thus; You ſhall aſſign all theſc 
Terms to John a Styles, in Truſt for your ſelf and your Erecutozs, 
if the marriage take no effeck; But then, if it takes eflef, to your 
Son while he lives, to his Mike after while ſhe lives, with Remain- 
ders over. J would have any one tell me whether this were a void 
Hmitation upon a Yarriage-ſettlement ; oz ik it be, what a ſtrange 
abſurdity is it, that a Pan ſhall ſettle it i the Marriage take no 
effet, aud ſhall not ſettle it if the Marriage happen. 
2. Suppole the Eſtate had been limited to Henry Howard and 
the Heirs Wales of his body. till the death of Thomas without Jſſue, 
then to Charles, there it had been a void limitation to Charles: if 
then the addition of thoſe words, If Thomas dye without Ifſue in the 
life of Henry, & c. have not mended the matter, then all thataddition 


Or the Doctrine of Perpetuitics. 


of 7Uo2ds goes fo2 nothing, which it is unrealonable and abſurd to 
think it ſhouid- 1 5152 111 3 EY 
3. Another thing there is, which J take to be unanſwerabie, ann 
gather it from what tell from my Lozd Chief Juſtice Pemberton ; 
and when J cau anſwer that caſe, J ſhall be able to anſwer my ſelf 
very much fo2 that which Jam doing. Suppoſe the Pꝛovilo had 
been thus penned, And if Thomas die without Tſe Male, it ving 
Henry, ſo that the Earldom of Arundel deſcend upon Henry, then 
the Term of 200 Pears limited to him and his Jſite, ſhall uttetly 
ceale and determine, but then a. ncw Term of. 2co Pears chall 
ariſe and be limited to the ſame Truſtees, fo2 the Benefit of Charles 
in Tail. This he thinks might have been well enough, and attained 
the End and Intention of the Family, becauſe then this would 
not be a Remainder in Tail upon a Tail, but a new Term crea- 
Pay let us ſo reſolve Caſes here, that they may ſtand with the 


Realon of Mankind, when they are debated abroad. Shail that be Te Rehe 


 Roalon here that is not Reaſou in any part of the TTlorld beſides 2 che tame all 

J would kain know the difference, why J may not raiſe a new ſpring- yg be 

ing Truſt ugon the lame Term, as well as a new ſpringing Term 

upon the ſame Trult ; that is ſuch a chicancry of Law as will be 5 

laught at all over the Chriſtian CTTlo ld. e eee 
4. Another Reaſon J go on is this; That the Peannels of the 

Conlideration of a Term fo2 Years, and of a Chattel⸗Intereſt, 

is not to be regarded: For whereas this will be no Reaſon any 
where elle; fo J ſhall ſhewyou,that thisReaſon, as tothe Remainder ay et ba 

of a Chattel⸗Intereſt, is a Reaſon that has been exploded out of Weſt- 3 

minſter-Hall. There was a time indeed that this Reaſon did la kar grew up and 

prevail, that all the Judges in the time of my Loꝛd Chancello? Rich, + romp _ 

did 6 Edvardi 6. deliver their Opinions, That if a Term fo2 Years be 5 : ” 

' deviſed to one, pꝛovided that if the Deviſce dic, living J. S. then to ga 5 7s. 

to J. S. that Remainder to J. S. is abſolutely void, becauſe ſucha Chat- 

tel⸗Jutereſt of a Term fo2 Pears is leſs than a Term fo? Life, and 

the Law will endure no Limitation over. Mow this being a Reaſon 

againſt Senſe and Mature, the Morld was not long govern'd by it, 


but in 10 Eliz. in Dyer, they began to hold the Remainder was good e 7. 


by Deviſe ; and lo 15 Eliz. ſeems too, and 19 Eliz. it was by the 


Judges held to be goed Remainder ; and that was the firſt time erf $28. 


that an erecutory Remainder of a Term was held to be good. When Py: 7: 358. 
the Chancery did begin to ſee that the Judges of the Law did go- 

vern themſelves by the Reaſon of the Thing, this Court kolloweg 

their Opinion, the better to fir them in it, they allowed of Bills by 

the remainder⸗Man, to compel the Devilee of the particular Eſtate, 

to put in Security that he in Remainder ſhould enjoy it accozd⸗ 

ing to the imitation. And fo2 a great while ſo the P2afiſe ſtood, 
as they thought it might well, becauſe of the Keſoſution of the 

Judges, as we have ſhewn; but after this was ſeen to multiply the 

Chancery Suits, then they began to 1 ag that there was no way 
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that 1 but the 8 Remainder Man ould enjoy it, and 
the Deviſee of the particular Cſtate ſhould have no power to bar it. 
Men began to pꝛeſume upon the Judges then, and thought if it 


were good as to remainders after Eſtates fo2 Lives, it would be 


good alſo as to remainders upon Eſtates⸗Tail: That the Judges 
would not endure, and that is ſo fixed a reſolution, that no Court 


_ of Law of Equity ever attempted to vzeok in the TUorld. Now then 
come we to this Caſe, and if ſo be where it does not tend to a Per⸗ 


petuity, a Chattel-Jntereſt will bear a remainder over, upon the 
ſame reaſon it will bear a remainder over upon a Contingency, 
where that Contingency doth wear out within the compaſs of a Life, 


otherwiſe, it is only to fay, it ſhall not, becauſe it ſhall not: Foz 
there is no mo2e Inconventences in the one than in the other. 


Come we then, at laſf; to that whicb ſeems moſt to choak the 


Plaintiff's Title to this Term, and that is the Reſolution in Child 


and Bayly's Caſe : Fo2 it is upon that Judgment, it ſeems. all Con- 
veyances muſt ſfand oz be ſhaken, and our Decrees made. Mow 


bp Rolls, 


therefore J will take the liberty to ſee what that Caſe is, and how 


the Opinion of it ought to prevail in our Caſe. 


1. Ik Child and Bayly's Caſe be no more than as it is reported 
part 2d. fol 119. then it is nothing to the purpoſe + A De- 
viſe of a "Cerm to Dorothy fo; Life, the Remainder to William, 
and if he dies without Jfſue, to Thomas, without faying, in the 
Life of Thomas; and fo it is within the common Rule of a Limita- 


tion of a Term in Tail, with Remainder over, which cannot be 


Cro. Hil. 15. 
Jac. 459. 


But if it be as Juſtice Jones has repoꝛted it, fol. 15. then it is 


l as fa2 as it can go, an Authozity: Foz it is there ſaid to be, living 


Thomas. But the Caſe, under favour, is not altogether as Mr. 
Juſtice Jones hath reported it neither; fo2 J have ſeen a Copy of the 
Reco upon this account; and, by the way, no Book of Law is 
fo ill conecked, oz lo ill pꝛinted as that. 
The true Cale is, as it is repozted by Mr. Juſtice Crook; and 
with Mr. Juſtice Crook 's Report of it, doth my Lozd Rolls agree, 
in his Abzidgment, Title Deviſe, 612. There it is, a Term of 76 
Pea2s is deviſed to Dorothy fo? Life, than to William and his Al⸗ 
ſigns all the reſt of the Term, p2ovided if William die without Jfliie 
then living, then to Thomas; and this is in effect our p2eſent Cale; 
J agree it. But that which J have to lay to this Cale is, b 
Firſt, It muſt be obſerved, that the Reſolution there, did go upon 


 frvetal Reaſons, which are not to be found in this Cale. 


1. One Reaſon was touched upon by my Lord Cheif Baron, That 
William having the Term to him and his Aſſigns, there could be 
no Remainder over to Thomas, of which Wows there is no notice 
taken by Yr. Juſtice Jones. 
2. Dorothy the Deviſee fo2 Life, was Executrir, and did aſſent 
and grant the Leaſe to William, both which Reaſons my Lo Rolls 
doth lay hold — as material, to govern the Cale, 5 
3. V II- 


Or the Doctrine of Perpetuities. 25 | 
3. William might have aſſigned his Intereſt, and then no Re- 
mainder could take place, fo2 the Term was gone. 
4. He might have had Jſſie, and that Jfſue might have aſſigned, | 
and then it had put ail out of doubt. 4 
5. But the main Reaſon of all, which makes me oppoſe it, ariſeth 1 
out of the Record, and is not taken notice ok in either ok the re⸗ 1 
po2ts of Rolls, o2 Jones, oz in Rolls's Abridgment. The Recozd of '1 
that Caſe goes farther, fo2 the Recod ſays ; There was a farther 4 
Limitation upon the Death of Thomas without Iflue to go to the 
Daughter, which was a plain affectation of a Perpetuity to multi- 
ply Contingencies. It farther appears by the Record, that the Fa- 1 
ther's Mill was made the 10 of Eliz. Dorothy, the Deviſee foz Life, 1 
held it to tbe 24, and then ſhe granted and aflignedthe Term to Wi1- ” 
liam ; he under that Grant held it till the 31 of Eliz. and then re- 
granted it to his Mother, and died; the Mother held it till the 1 of 
R. James, and then ſhe died; the Aſſignees of the Mother held it till 
14. Jac. and then, and not till then, did Thomas, the pounger Son, 
ſet up a Title to that Eſtate ; and befo2e that time it appears by the 1 
Record, there had been ſir ſeveral Alienations of the Term to Pur⸗ il 
chaſers, fo2 a valuable Conſideration, and the Term renewed fo2 a | 
valuable Fine paid to the Loꝛd. And do we wonder now, that after 
ſo long an Acquieſcence as from 10 Eliz. to 14 Jac. and after ſuch 
ſucceſſive Aignments and Tranſaftons, that the Judges began to 
lie hard upon Thomas, as to his Intereſt in Law, in the Term, eſpe- 
- cially when the reaſons given in the reports of the Caſe, were le- 
gal Juducements to guide their Judgments, of which there are 
none in ate Cate ? But Wen, 2 LO 
Secondly, At laſt, allowing this Caſe to be as full and direct an 
Authority as is poſſible, and as they would with, that rely upon it; 
then J fay--- ZN 4. 
1. The Reſolution in Child and Bayly's Cale, is a reſolution 


— . PIE 


that never had any reſolution like it before no? ſince, 


good, becauſe it would weae out in a ſhort time. But 


2. It is a reſolution contradicked by ſome reſolutions ; and to 

ſhew, that that reſofution has been contradicked, there is 
1. The Caſe of Cotton and Heath, which looks very like a 2! Abr. Tir. 

contrary reſolution ; there is a term limited to A.fo2 eigbteen Years, Devils, 612 

the remainder to B. fo2 Life, the remainder to the firſt Iſſue of B. 

fo? Life, this contingent upon a Contingent was allowed to be 


2. To come up more fully and cloſely to it, and ſhew you, that 

Jam bound up by the reſoluttons of this Court, there was a fuller 
and flatter Caſe 21 Car. 2. in July 1669, between Wood and Saund- Caſcs in 
ers. The Truſt of a long Leale is limited and declared thus: to ene. a 
the Father fo ſixty Pears if he lived lo long; then to the Mother a 
fo2 ſixty Pears, if ſhe lived ſo long; then to John and his Execu- 
tozs if he ſurvived his Father and Pother; and ik he died in their 
Life-time, having iſſue, then to his iſſue; but if he die without iſſae, 
living the Father 02 Mother, then the remainder to Edward 0 * 

| i Onn 


The Duke of Norfolk Cute: 


John did die without ue, in the Life: time of the Fat her and w he 
ther, and the Queſtion was, TUhether Edward ſhould take this Re- 
mainder after their Death? and it was reſolved by my Lozd Keeper 
Bridgeman, being aſſiſted by Judge Twiſden and Judge Rainsford, 
that the Remainder to Edward was good, fo2 the whole Term had 
veſted in John, if he had ſurvived ; Pet the Contingency never 
hapning, and ſo wearing out in the Compaſs of two Lives in being, 
the Remainder over to Edward might well be limited upon it. 
Thus we ſee, that the ſame Opinion which Sic Orland o Brid ge- 

man held when he was a ]:afiſer, and drew theſe Conveya nces, up⸗ 
on which the Queſtion now ariſeth, remained with him when he was 
the Judge in this Court, and kept the Seals; and by the way, J think 
it Ils due to the Memory of ſo great a Man, whenever we ſpeak of 

him, to mention him with great Reverence and Ueneration fo? his 
Learning and Jntegrity. 


Object. They will perhaps ſay, CAherc will von frop if not at 
Child and Bayly's Caſe? 

Anſw. {tibere? why eve ry where, where there is not any Jnconvent- 
ence, any Danger of a Perpetuity ; and whenever pou ſfop at the 
7 imitation of a Fe? upon a Fee, there we will ſtop in the Limita- 
vit of a Term of Pears, #29 Man ever pet aid, a Devile to a 
Ban and his Heirs, and tf he die without iſſue, living B. then to B. 
is à naughty Remainder, that is Pell's and Brown's Caſe, 

Now the Ultimum quod ſit, o2 the utmoſt Limitation of a Fee 
upon a Fee, is not yet plainly drtermined, but it will be ſoon 


- found out, if Men ſhall ſet their Tits on work to contrive by Con- 


"This Equita- 
table Reaſons 
of this Colt, 


tingencies, to do that which the Law has ſo long laboured againſt, 
the Thing will make it ſelf Evident, where it is inconvenient, 
and, God kozbid, but that Miſchief could be obviated and p2e- 
vented. 

J have done with the legal Reaſons of the Cale: It is fit fo2 us 
here alittle to obſerve the Equitable Reaſons of it; and I think this 
Deed is good both in Law and Equity; And the Equity in this Cale 
is much ſfronger, and ought ro fway a Pan very much to incline 
to the making good this Settlement if he can. Foz, | 

1. Jt was PDꝛudence in the Earl to take care, that when the o- 
nour delcended upon Henry, a little better Suppo2t ſhould be given 
to Charles, who was the next Yan, and trod upon the heels of the 
inheritance. 

2. Though it was always uncertain whether Thomas would die 
without iſſue, living Henry, vet it was mozally certain that he would 
die without iſſtte, and ſo the Eſtate and Honour come to the poungeꝛ 
Son: Foz it was with a careful Circumſpeckion always pꝛovided, 

that he ſhould not marry till he ſhould recover himſelf into ſuch eſtate 

of Body and Mind, as might ſuit with the Honour and Dignity 
of the Family. 

3. It is a very hard thing for aSon to tell his Father, that the 
Piovinon be has mane fo2 his younger * is void in Law, 2.5 

[ 
J | 
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it is much harder fo? him ta tell him ſo in Chancery. And if wks a 

JPoviſion be void, it had need be void with a vengeance; it had 

—_ = ſo clearly void, that it ought to be a Prodigy if it be not 
mitted to. 


37 


Now where there is a Perpetuity introduced, no Cloud hang: 


ing over the Eſtate but during a Life, which is a common Poſſibility 
where there is no Jnconvenience in the Earth, and where the Autho- 

2ities of this Court concur to make it good; to ſay, all is void, and 
to lap it here, J declare it, J know not how to do it. To run fo 
counter to the Judgment of that great Man, my Lom Keeper Bridg- 
man, who both adviſed this Settlement; and when he was upon his 
Oath in this place decreed it good. I confeſs his Authority is too 
bard fo2 me to reſiſt, though J am aſſiſted by ſuch Learned and Able 
Judges, and will pay as great a Deference to tbeir Dpinions as any 
Man in the Moꝛid ſhall. 

If then this ſhould not be void, there is no need fo2 the Merger by 
the Alignment oz the Recovery to be conſidered in the Caſe : Foz it 
ſo be this be a void Limitation of the Truſt, and they who had no⸗ 
tice of it, will palpably break it, they are bound by the Rules of E- 
quity ta make it good by making ſome Reparation. Nay, which is 
moze, if the Heir enter upon the Effate to defeat the Truſt, that 
very Eftate doth remain in Equityinfeted with the Truſt ; which was 
the Caſe of my Low of Thomond ; ſa alſo was the Reſolution in 


Jackſon and Jackſon's Caſe: So that ta me the Right appears 


clear, and the Remedy ſeems to bs diflicult. 
Therefo2e my p2eſent Thoughts are, that the Truſt of this Term 


—  —— 


was well limited to Charles, who ought to have the Truſt of the Tora chic. 
whole Term decreed to him, and an Account of the mean Pzofits, cellors Ori- 
fo2 the Time by-paſt, and aRecompence made to him from the Duke nion. 


and Marriot fo2 the Time to come. But J do not pay lo little Be⸗ 
verence to the Company J am in, as to run down their ſolemn Argu- 
ments and Opinions upon mp p2eſent Sentiments; and therefoze J 


da ſuſpend the inrolment of any Decree in this Cale, as pet: But 


J will give my ſelf ſome time to consider, befoze 7 take any final 
— leeing the ms the Judges do differ from me intheir 
pINIons, Fo 


The Duke of Norfolk's Cale 


De Termino Paſch. Anno 


34 Car. II. Ro. In 
Cancell. Sabbati 1 3 Ge Maii. 


Howard 7 erſus le Duc de Norfolk, 


— Dis Day was appointed fo; final Judgment in this Caule, and 


A it being called, 
Mr. Serjeant M. moved: My Low, Me depend upon your Low- 


tip in that Cauſe fo2 ou Opinion. i 


Mr. S. G. My Low, In the Caſe of Howard againſt the Duke of 


Norfolk, J do not know whether J may have the Liberty to move 
this that Jam going to offer. It ſtands now in the Paper now fo? 
your Lowſhip's Judgment, and therefoze J ſpeak this that J now ok. 
fer with great ſubmiſſion, if your Lozdſhip will pleaſe to hear it. Ik 
vou will pleaſe to allow my Low of Arundel's Counſel the Liberty of 
offering any thing further in the Cauſe. Poſſioly it will not become 
them to offer any thing that hath been ſaid, but if they may be per- 
"mitted to argue ſome new Matter if they can find any, Therefoze 
we that are foz my Loꝛd of Arundel, deſire the Liberty of having 
[ſome little time till Mr. Keck (who is of my Low's Counſel, but 
at. pꝛelent indilpoled, and has not yet been heard) can come, which 
we hope will not be long. TUe hope it will be no Pꝛejudice to this 


Caule, which has had ſo long agitation, to ſtay a few Days longer. x 
e A Cleck's time ſure will break no ſquares. 


Lord Chancellor. J did appoint tbe firſt Tueſday inthe Term to 


1 deliver my opinion in this Caſe, fo2 J deſire to rid my hands of it. 
But Mr. Keck, who was then at the Bar, did pꝛap that he might 
argue it once moꝛe kor the Defendant, and my Loꝛd Duke ok Nor- 


folk having never been heard by Mr. Keck, J was willing to hear 


him. Foz it was a Cauſe of moment and Vifference of Opinions, 
and there are ſo many Shozt⸗hand TUriters, that nothing can pals 
from us here, but it is pꝛelently made publick; and tho' a Ban doth 


not ſpeak in Pzint, yet what he ſays ſhall-be immediately put in 


Pant; therefoze becauſe Mr. Keck deſired it, and to juſtifie my ow 


Dpinion, tho J had appointed the firſt Tueſday in the Term, yet J gave 
till this Day. It is but Reaſon Mr. Keck ſhould be heard, who has 


not pet argued it; and if any Man can convince me J am in an Er- 


ro2, 02 make it appear to me, that J am miſtakenin the Law, in the 


Ppinion J have given, which as yet J lee no Cauſe in the World to 
change, God fo2bid, but J ſhouid hear them; but on the other ſide, 


this Cauſe muſt not everlaſtingly be put off, becauſe my Low 


- Duke's Counſel are not here. Therefoze J will give you a Week s 


time further ; but upon this Day ſevennight, come 02 not come, 1 
will give my Judgment in the Cauſe, 


1 Mr. 


. 
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Mr. Serj. M. JF pour Lowdſhip pleaſes to put it upon the other 


ſide, unleſs they chew Cauſe, then the Opinion your Lozdchip has 
given to ſtand. =. 


Lord Chancellor. It my Opinion (which is under the Pꝛejudice 
of being contrary to that of the three Chicf Judges) can be refu- 


ted, J am not aſhamed to retraif any Erro2 J tnay be convinced of, 


but truly at p2eſent J ſee no colour to retrat it. ; | 
Mr. Serj. M. Te pꝛay then, my Lozd, that we may have this Right 
done f02 us, who are fo: Mr. Howard the Plaintiff, that they on the 
other fide will let us know what particular Points we muſt go upon; 
fo2 if they come at large, we may not perhaps be ſo well pꝛovided to 
anſwer them. | 


Lord Chancellor. J ſuppoſe they can ſay nothing to any Point, 


but that which is the main Point in the Caſe, the Limitation of the 
Remainder of a ſpzinging Truſt after the Entail of a Term, that 
is to determine upon a Contingency that expired in the time of a 


Like; a Point which was never argued koꝛ Mr. Howard at the Bar, 
no2 ſtirred by the Counſel, * 


Mr. Serj. M. J hope we fo2 Pr. Howard ſhall be heard to juſtifie 
your Lowſhip's Opinion. mY 


Lord Chancellor. Whyt hath been ſaid here at the Beneh on both 


| ſides, has been taken in Shozt-hand, and made publick, J know th e 


Counſell on both ſides hath ſeen it, oz will ſee and look into it well, 


and ik they can give me any reaſonable Satisfaction that J am in the 
Wrong, I ſhall eaſily recede from it. But upon any thing yet of- 


fered Jam of the ſame mind J was. As to the Learned Judges 
that aliſted me at the Hearing, the Decree is mine, and the Dath 


that Decree is made upon is mine, theirs is but Learned Advice aud 


Opinion. And therefore if they can ſatisfie my Conſcience, that 
they are in the Right and J not, well and good; if not, J muſt 
abide by that Decree J have made, according to my Conſctence. 


And J will repeat this to you, J go upon theſe Heads fo2 my own D- 4 


Repetition 


pinion, and J would be glad any body would anſwer them. J ſay, it << 


is againſt uatural Juſtice, to ſay that a Man who hath no Eſtate 


but what conſiſts in Terms, ſhall be diſabled from ſettling his Effate, 
lo as to p2ovide fo2 the Contingencies in his Family, that are in 


§. 


immediate JPyoſpett, J ſap it is a common Cale. A Yan that is Lel⸗ 


ſee fo2 Years, aſſigns his Term in Truſt fo2 himſelf. untilſuch amar- 
riage take ecffef, and after to himſelf fo2life, to his Wife fo2 lite, with 


Remainder in Tail to his Children. Js that ſpzinging Truſt upon the 


"Contingency of the marriage good oꝛ not? Jfit be not good, then what 


will become of a great many marriage-ſettlemefits : It it be good; 
then why not in this Cale as well as that? And J would fain know 


what difference there is between the Cale as it is at the Bar, and 


ff it had been limited thus; Ik my Loꝛd Arundel had ſaib, that if 


Thomas die without Jfſue, living Henry. then the Term fo2 Two | 
hundred Pears in Tail ſhould ceaſe, and a new Term ſhouidariſe tip 


on the lame Truſt foꝛ Charles, that it ſeems had been well enon on 8 
there 


Wl! 40 The Duke of Norfolks Calc, 
there any Senſe in the Man that can lead a reaſonable Ban to 
contlude why there ſhould not be a new ſpꝛinging T erm upon the ſame 
Truf. J cannot lee any Reaſon to run this Caſe down upon the 
ſingle Anthozity of Child and Baily's Cafe, which was ſuch a' Re- 
ſolution, as never had its like befoze, no2 ſince, but contradicked by 
ſeveral Reſolutions as have been cited, particularly, Wood and Saun- 
_ ders's Caſe in this Court in my Low Bridgman's time. Theſe are 
the Grounds my pꝛeſent Appzehenſions go upon; but J will hear 
Mr. Keck, if it may be in any reaſonable Time, and give the Re- 
{pet to the Duke of Norfolk, that he ſhall not be ſurp2ized, though 


r 


withal, J muſt do Mr. Howard the Juſtice that he be not eternally 
Then the Day ſevennight was appoin ted; but upon 
the Continuance of Mr. Reck's Illneſs, it was put 
peremptorily for Judgment on the firſt Saturday in 
___ the next Term. EW 
1 De Term. Trin. Anno Reg. Car. II. 3 4. in Cancel. 
1 5 Howard verſ. le Duc de Norfoll. 
WW —  Sabbati 17 Juni, Anno Dom. 1682. 


Mr. Serj. MI Lozd, We have nothing to do in that Cauſe, 
1 but to pꝛay your Judgment. „ 
Mr. S. G. My Low, we were in great hopes to have had other 
Aliitances to Day, but it ſeems we are diſappointed of them: That 
1 | - which J ſhall humbly offer is but ſhoꝛt. Te are, by your Loyſhip's 
= Favour, permitted now to offer ſomething if we can, to anſwer the 
| _ Dbjeftions which your Lozdſhip made, and which were the Ground of 
1 pour Opinion. TUe did appzehend them to be theſe ; That Child 
: and Baily's Caſe wag not the ſame with this Caſe, and that the Caſe 
of Wood and Saunders is the laſt Reſolution of this nature, and will 
rule this. Me do, my Low, humbly with ſubmiſſion offer theſe Rea- 
ſons, why the firſt Caſe is the ſame with this, and the other different 
from it. Child and Baily's Caſe, my Loꝛd, tho! it dothdiffer in ſome 
Circumſtances, yet it differs in no one that doth immediately con- 
cern the limitation. Foz the Circumſtances wherein they differ 
was the length of the Term being almoſt expired, the Convey- 
ances over to ſeveral Purchaſers, and at the end of the Term the 
Reſolution taken, But tho it differs in theſe Circumſtances, vet 
thele have no influence upon the limitation oz the conſtruiion of 
Law upon the limitation. Now the limitation is the ſame there 
as it is here, fo2 there it is to one fo2 Life, and to his Son during 
the whole Term; and if he die without Illue, during thc * 
5 4 | 
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his Father and Pother, then the remainder over this remainder 


was adjudged void. This is the ſame Caſe with ours, foz in the 
Caſe the firſt remainder actually veſted in William the Son, fo? it 
was to him and his Aſſigns during the whole Term, and if he die 
without Iſſue, living Father and Mother, then over. This rematn- 
der J ſay was adjudged void, he was aitually ſeized of the whole In⸗ 
tereſt, which being veſtedin him, could not be deveſted upon the con- 
tingent Limitations over, upon his death without Jfſue, living Fa- 
ther and Mother. It is the ſame in our Caſe, the Duke of Nor- 
folk has the Jntereſt of this Eſtate by the Limitation in Tail adu⸗ 
ally veſted in him, and then it cannot be deveſted by the Rule of 

Child and Baily's Caſe upon the Contingency of Thomas's dying 
without Jſſue in the Life of Henry; which is during the Life of the 
now Duke of Norfolk. And in this reſpet the Caſe of Wood and 
Saunders is not the ſame. It is a Limitation to the Father and Mo⸗ 
ther fo2 Life, and fo2 60 years, if they ſo long live, then to John the 


Son, if living at the time of the death of Father and Mother, the 
whole Term. My Lozd, this was not a veſting the Eſtate in ſohn 


| was n | 
the Son, but a contingent. Limitation, that he ſhould take oz not. 
Ik he were living at the time of the Death of Father and Mother, 
then he ſhould take; if not, he ſhould not take. There was no Jnte- 
reſt veſted in him til the Contingency happen d, and ſo the Limita⸗ 


tions will be different. And that is the Gꝛound that is drawn up in 


the Decretal Dwder of the Cauſe, becauſe this was a contingent Li⸗ 
mitation to john, and that never happening, it is all one, as if 


it had never been limited, and amounts, putting the contingent. 
Limitation, which never happen d, out of the Caſe, to no moze than 


_ a Limitation to the Father and Mother fo2 Life, the remainder 


over, which is well enough, This is that J have to offer, and 1 


humbly ſubmit it to your Lo2dſhip. 5 
Pr. Serj. M. And lo we do, and p2ay pour judgment. 


Pr. R. I ſee they are pꝛeſſing fo2 your Loꝛdſhip's judgment, and 


J know not whether it will become me to interpoſe with any thing. 
Lord Chancellor, Sap, ſay, fo2 this is a Cauſe that deſerves pa- 
tience. 7 „„ 
Mr. R. Mo man, my Lozd, can have any great Encouragement 
to add any thing after all the Arguments that have been made in 


this Caule, oꝛ can hope to offer that which will be very material and 


new, but J deſire to have leave to ſay this in ſhoꝛt. My Low, there 
be two Detds by which this Settlement is made, as a p2oviſion ko; 


the ſecond Son ok this Family, and the younger Childzen, and 


therein it doth perhaps appear, that if the Bulk of the Eſtate 
and the Honour ſhould come to the ſecond Son, then the Settlement 
of this part that is made upon the ſecond Son, was intended to 


come to the now Plaintiff, and the younger Childꝛen. This ts ; 


the intention of the two Dads. By the firſt Deed the Eſtate 
of F2cehold and Inheritance is limited in Tail. By the lecond 
Deed tbe truſt is declared of the — f02" 200 Pears that is li⸗ 
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85 The Duke of Nortolk's Caſe, 


mited to Henry, and ſo aver. And therein it differ g from the Cale of 
Wood and Saunders; o the truſt of the term doth veſt in Henry, 
till the Contingency happen; but in Wood and Saunders's Cale, there 
it is limited to the Father and Mother fox 60 Pears, if they lived ſo 
long, then to John and his Heirs Males, in caſe he ſurvive his Fa⸗ 
ther and Mother, and the Truſt to be afgned to him accozdingly, 
and if he die without Jfſue in the Life of the Father and Mother, 
then to Edward his Bother. No man tan ſay that ever any thing 
here did veſt in John, fo} it was but limited to him after his Father 


und Mother's life, in caſe he ſurvived them, but it never veſted in 


him, and lo it differs from this Caſe, Fo2here the Truſt of the Term 
did veſt in the Duke of Norfolk till the Contingency did happen. And 

as that is the difference between the two Cales, and J do appꝛehend 
it is a difference with great reaſon from Wood and Saunders's Caſe, 
ſo that which J infer from it is this, that where the truſt of a 
Term is limited to a man and his ifſiie, and his Heirs Bales. and 
that veſted in him, ff he die without Illue, oꝛ which is much a 


ſtronger Caſe, tho' the Contingency be reſtrained within the com- 


paſs of a life, 02 of a certain time that is to wear out in a reaſon- 
able diſtance; yet coming after a Limitation in Tail cannot carry 


the remainder over, Fo2 if you once admit it during one4ife, vol 


miſt admit it during twenty lives, fo2 the reaſon is the ſame as 


to twenty, as it is to one, if they be all in being, and perhaps 


the reaſon will be the ſame as to twenty lives all in being, and 
fo2 the life of one Perſon moze. Then if the truſt of a term 
where it is once veſted in Tall, can never be well limited over, 
tho' reſtrained within the contingent diſtance of a reaſonable 


time; this Limitation to the Plaintiff can never be good. Hy 


Lozd, J crave leave to offer your Lozdchip one Caſe o2 two; ſup⸗ 


pole that a term fo2 Years, oz rhe Limitation of the truft of a 
Term fo2 Years (fo2 J think there is the ſame conftruXfon made 


of both) be limited to J. S. and the Iſſue of his Body, and if 
J. S. die without Jfſue within 100 Pears (fo2 the purpoſe ) 02 


within twenty Pears, then to go over to J. N. that cannot be 
appzehended to be good, but vold; fo? there is no difference be- 


tween 1000 02 100 02 20 Pears, pet 20 Pears is but a reaſonable 


time, and not moze in pꝛoſpeſt than one oz ten lives. If a man 


limit the truſt of a term, oz a term it (elf to J. S. and the Jſſue 
of his Body; and if he die withour Jau befoze 21, then to go 


over to J. N. This is a reaſonable diſtance of time, and pet J be- 


lieve this will not be allowed to be good and well limited over. 
And the reaſon is, where once a Term is limited to a man and his 
iſſue, this in a reaſonable conſtruXton of Law carries the whole 
Term (fo it mas a good while before they gained the point of 
remainders after lives) and (if after it be ſald,) if he die 


without Iſſue Within 100 Pears, z befoze 21, that reſtrickion 


will not help it as we think. Then where is the reaſon o? 
ente that 3 be otherwiſe, i he die without Ilue in = 


— 


* 
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life of another 17 Loꝛd 

out a true difference between the Caſey where the Reſfeffffon 
is fo2 the life of a certain Perfor, and where it is upon a cer- 
tain number of Pears. Pp Low, J would put this Caſe upon 
Wood and Saunders's Cale, which is the abe that is fo 
much pꝛeſſed upon us, Suppoſe” that Caſe had been thus; to 
the Father fo2 60 Years, if he fo long live; to the other fo2 
60 Pears, ik ſhe fo long live, and then \nfftead of that Limita⸗ 
tion to John, in caſe he furvived his Father and Mother: Sup⸗ 
poſe it had been to the firſt Son of the Father and Mothet, and 
the Heirs of his Body, and if ſich firſt Son die without Je in 
the ife-time of his Father and Mother, then it chould go over to 
another Perſon. Had it then been good? Surely no. That is 


the difference? Why this, it being to John, in caſe he ſurvived his 


Father and Mother, nothing veſted. But if it had been to the 
fürſt Son, and the Heirs ok his body, and they have a Son, there 
it differs, fo? it is actually veſted in him. And there the Limitation 


over to a Stranger would not be good, even admitting the Cale 
of Wood and Saunders to be uncontroulable. Another Objedion 


your Lozdchip made, wag about the neceſſary Limitations of the 
Truſts of terms by Termers upon Yarrtage-Settlements to a 
man's ſelf, till the marriage take cffeff, aud then to ſuch and fuch 


_ uſes; and the Dbjefton ts, why ſhould it not be as good a Limt- 


tation of the truſt of a term, oz of @ term it ſelf, as well as 


of an inheritance? That will not reach our Cole, therefoze J 
need not ſay any thing to it, whether it would be lo 02 no, Put 
luppole this Caſe, there be two Bꝛothers, the eldeſf hath no 
Childzen, the younger Bzother hath a Son, and is a going to 


erfon ? Truly, my Lozd. it is very hard to find 


marry the Son, but hath but a ſmall Effate to give him. The 


elder Bother has a Term fo2 Pears, and has a mind to pꝛa⸗ 


vide fo2 the Son of his younger B2other, and his intended Wife, 


and he limits the Treff ok his Term thus; to the uſe of himſelf, 
and his Executozs till the marriage be had; but ff he die, oz 


- provided he die befoze the marriage had, without The, living 


his younger B2other, the Father ok him that is to be married, 


then to the uſe of that Son, and ſo on. We do make a great 


doubt, whether the Limitation of the Truſt of the Term there, 
would be good 02 not, upon the difference of Child and Baily's Cale, 
that has been ſo often mentioned in this Cauſe, and was ſo ſolemnly 


reſolved. The Reſolution of which Caſe, and that alſo of Wood and 


Saunders, we ſnbmit to pour Lodſhip's Conſideration, As fo? the 


intention of the Parties in this Settlement, we cannot but tap, it 
was intended as a Pꝛoviſion, that when the Bulk of the Eſtate, and 


the Honour came to the Duke, his younger Bꝛothers ſhould have 
an increaſe of their Poztions. But it is as plain the intent does 
kail as to all the other younger Chffdzen, becauſe the construction 


* 


Law to maintain it, will ſignity nothing. 


of Law will not fuppozt it, So that the intent without the Rule ok 


Pr. 


—— 0 


35 The Duke of Norfolk's Caſe, 


Sr. H. It your Lo2dſhip will pleaſe to give me leave, J think, 
J may offer ſomething that has not pet been oblerved; we do not 
trouble pour Lone 02 our ſelves out of a pzeſumption, that we 
ſhall ſo far p2evail, as to alter the Opinion your Lo2dſhip has deli⸗ 

vered ; but truly mp deſign is to offer ſome Reaſons, why J hope 
your Lozdihip will be pleas'd to take ſome further Conſideration of 
the matter. Not, but that Jknow your Lozdſhip did very ſeriouſly deli⸗ 
berate upon it, befo2e you delivered your Opinion, and you have ben 
pleaſed to tell us the Reaſons you went upon, and they were two, 
Firſt, upon the Caſe of Wood and Saunders in this Court: And Se- 
condiy, upon the natural Reaſon and Juſtice, that a man that has no 
other Eſtate, but Terms fo? Years, ſhould have a power toſettle thoſe 
Terms. ſo as to pꝛobide fo2 the Contingencies of his Family. That 
a ſettlement of a term upon Truſtes to himlelf, till the marriage take 
effef, and then over, ſhall be good; this might be reſembled to Pell 
and Brown's Caſ?, and ſo come within the ſame reaſon, Now my 
L ozd, with ſubmiſſion, we have this to offer. This truſt of this term 
in our Caſe, was firſt to attend the inheritance, and that was an E- 
ffate-Tail limited; but then there is a Contingency added to this 
truſt, to this truſt of the Term, that if Thomas die without iſſue, 
living Henry, then to Charles, and as it hath been ſatd already, it is 


Truſts of 
Terms, when 
introduced. 


firſt Queſtion is, whether upon the Contingency happening, the death 
of Duke Thomas without iſſue, it ſhall deveſt, and a ſpzinging truſt 
ariſe to the now Plaintiff Mr. Charles Howard. It is ſaid there was 
8 juſt care taken fo2 him that was a pounger Son; fo there was: but 
a like care was taken fo2 the other five, Bernard, #c. as well as fo; 
him. Now then the Cale lies upon this doubt, with ſubmiſſion to pour 
Lowſhip, whether this can enure by way of a ſpꝛinging Truſt by a 
new Creation. TUe think that cannot be; fo2 here being once 
an Eſtate⸗Tail limited in a term that was to attend an Eſtate⸗ 
Tail of the inheritance, the Remainder over muſt be void in the 
verp Creation. My Lozd, J have obſerved, ever ſince J have had 
the Honour to prackiſe at this Bar, and very many particular in⸗ 
ſtances might be given, that when the Judges have been upon the 
Caſes called to adviſe here, they would not go beyond, no2 think 
fit that this Court ſhould, beyond the Reſolution in Manning's Caſe. 
And tgey have often ſaid, if that Cale were now to be adjudged, 
it would receive another kind of Reſolution. The Judges gave 
that Reſolution by way of Executoꝛy deviſe, and now I think, ſince 
that, there have been moze Suits in this Court of this Nature 
ſince the King's Reſtauration, than were in kozty Pears befoze. 
For cunning People will be always finding out Perpetuities, and 
are fond of Limitations tending. to Perpetuities, not only in 
Inheritance, but in -Terms fo2 Pears. After Manning's Caſe, 
the Conveyancers did contrive theſe Truſts of Terms fo? 
Pears to go beyond that Cale. Foz they ſeemed to argue 
thus; That being good by wap of -Executo2y deviſe, then 2 


EE . 
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will declare a Truſt, and that the Law has nothing to do with, it tg 
a Creature of Equity, and governable by Equity. And J have feen 
a Conveyance of this nature made by my Load of Leiceſter to Mar- 
riot and Weſtern, dawn 1658. where there was the truft of a 
term limited over after an Eſtate-Tail z but that was never inſiffey 
upon to be good, all the Caſes being otherwiſe. Ik then it be not 
good by way of Executoy Deviſe, it cannot be good by way of Li⸗ 
mitation of the truſt of a term. Now in this Cale, certainly it 
would not be a good Remainder by way of Executozy Deviſe. Foz 
when a term is deviſed to end in tail; no man will kap a BRemain⸗ 
der of the term can be limited over. As fo2 the Caſe of Wood ann 
Saunders, that, my Loꝛd, J conceive had been good by way of Erecu: 
toy Devile- A Man that hath a term, deviſeth it to his Wife ko: 
Life, and if John his Son be living at the death of his Tife, then to 
him in tail; but if he die without iflue, living the TUife, then to Ed- N 
ward, that might be good. Foꝛ it is a Condition pꝛecedent as to John, 
and there he muſt ſurvive his Father and Mother, oꝛhe takes nothing; 
but he dying befoze them, never veſted in him at all, and ſo might well 1 
 veff in Edward. But in our Caſe it is void in the Creation, be- | 
cauſe in the Caſe here befoze pour Lowdſhip it did veſt, and was to 1 | 
attend the inheritance, when the Contingency happens: Can it 
then enure to the Plaintiff by way of ſpzinging Truff? Surely no. „ 
In Wood and Saunders's Cale it never veſted, in our Caſe it did A 
veſt, But J muſt, my Low, crave leave to ſay one Moꝛd to another | 1 
Point in the Cale, and that is the Recovery. Nihen contingent 3 | 
Remainders in Law, in Caſes of Settlements, map be by ony A - = 
in Law barred, this Court, J conceive, will not fet them up again. io |; 
NMov in this Cale befoze the Contingency happened, when the Effate: 
tail of the inheritance was in my Low Duke of Norfolk, and the 
L caſe fox Two hund2ed Pears attendant upon that Eſtate⸗tatl, then f 
doth my Low Duke ſuffer a common Recovery, which we appzehenyd | 
hath ſo barred and deſlroyed this Term, that this Court will never 7 1 
interpole to ſet it up again. My Low, That which on the Dukes 
Behalf we now Deſire is, that pour Lowdſhip will ve pleaſed to take 
ſome further time to conſider of it, and deliver pour Judgment the 
Pr. Serj. M. By Lozd, J did not exped, J muſt confeſs, an Ar- 
gument at this rate, and at this time; but your Lozdhip in great 
Tenderneſs and Favour hath given them leave to do it: But after 
all, under favour, what they ſay is a great miſtake of the Caſe. Jf 
they had obſerved what was ſaid, and truly applied it, they would 
have anſwered themſelves. Clhat- interpzetation in ſush a Cafe 
ſhall be made, o2 not be made, is meerly matter of Equity, which 
upon the Circumſtances of every Caſe is governable by the Circum. 
ffances. J would not go after their Example to argue, to fuppozt, as 
they have done, to overturn the Opinion ofthe Court that has been delt⸗ 
vered But J would offer this to your Lowſhip; There is a great mi⸗ 
fake in calling this a Remainder, it "ow ſuch thing as a Remainder : 


Jt 


_—— 


ctrine of Perpetuities 


ww 7 * ay 


46 The Dukeof Norolks Caſe, 


No Remain- It is indeed a ſpzinging Truſt upon a Contingency : But p2zay, my 
der, but = Iod, Conſider howit ſtands here in Equity befoze your Lordſhip. Here 


. ſpringing 


Trot upon a fS.a noble and great Family, the Heir of it under the Utſitation of 
Contingency the Hand of God, which no one could remove but God alone; here 
are a great and numerous Jſſue. to pꝛobide foz, tbat Pꝛoviſion 
is made accowding to the Rules of Nature and Juſtice ; and it being 
neceſſary to be done, no man could contrive it better than this Set- 
tlement. My Low, they frighten us with the wozd Perpetuity. It 
is true, a Perpetuity cannot be maintained, that is, an Inheritance 
not to be aliened 02 barred, oꝛ that can never end. But here is but 
the name of a Perpetuity, and certainly, that muſt be a ſtrange and 
monſtrous Perpetuity, that mult determine within the ſhoꝛt ſpace of 
a Life. A Perpetuity is an Eſtate that can never be barred. And 
Littleton hath a Rule, that there is no Eſtate but can be barred, if 
all the Perſons concerned in it join. But it is under favour a Con- 
tradifion, and a great one, to call this a Perpetuity ; a monſtrous 
one, J ſay it is, where any man can ſee the end of it; and whereas 
to the Circumſtances of the Cale, the Family could not otherwiſe 
be well p2ovided fo2. And whereas Perpetuities are abhozred, it is 
upon the inconvenience, which hinders other P2oviſions in caſe of 
neceſſity; and it were indeed an inconvenience, that every Family 
thotld have the Miskoztunes that were in this, and not be able ta 
zovide ſome ſozt ok Remedy fo2 them. Some Caſes, my Loꝛd, 
ave been put by the other ſive now, which under favour are nothing 
to the purpoſe. and would ned no other Anſwer than they give them- 


ſelves. But truly J think it is not fit fo2 the Advantage of the Pub- 


lick, that after a Cale has ben ſo ſolemnly argued, the Councel 
thould diſpute the Opinion of the Court, \ 
Mp Low, J would deſire to ſay a wo2d in anſwer to ſome things 
that have been urged. As to the Caſe that Mr. H--ch--s put, J 
think it had been good by way of Executoꝛy Devile. To one and his 
Pers arg, till ſuch an one returns from Rome, o the like, had 
been good, eſpecially where the Determination depends but upon the 
expiring of a ſho2t Life. But all this is but Peritio principii, the 
ſame. thing over add over. As fo2 Child and Baily's Caſe, there are 
ſeveral things that differ it from ours. There it hath a Semblance 
of. our Caſe, of one dying without Iſſue; but is it there upon a 
Like, aud not within a Lite as ours doth. And in our Cale, my Low, 
this Limitation-to Henry is a Limitation of a Term attendant 
upon an Inheritance, and then it is plainly as if the Limitation of 
a Frechold Eſfate-were to one and the Heirs of his Body, and if 
ſuch an Accident happens, the Eſtate to ceaſe, and be to another fo: 
T00.-Peats. As it is in Henry. attendant upon the Inheritance; 
Ile that ere · jt ſhould not it Henry had died have gone to his Executoz, but to his 
3 Heir. Then, as to Charles, here is a Condition that determines 
on an Inheri- che whole Truſt as to Henry, and there it begins to be firſt a Limi⸗ 
tance, my tation of a Term in groſs. - pe that creates a Term attendant up- 


ſe ver it if he 


will. on an Inheritance, may ſever it ik he will; and if he may ſever it, 
OR 


may 
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may he not limit it upon a Contingency, that upon ſuch a Contin⸗ 


gency it ſhall be ſevered ? All Conditions are either pꝛecedent, oz 
ſubſequent. Pꝛecedent to create a ſpzinging Truſt, and Subſequent 


to deſtroy the fozmer Eſtate. In Wood and Saunders's Caſe, John 


did not take, but upon the pꝛecedent Condition; but Edward took 


it upon the {ſubſequent Condition. In our Caſe this Condition is 


both; as to the deſtroping ol the Truſt to Henry it is a ſubſequent 


Condition; but as to the creating a new Truſt to Charles, it Is a 


pꝛecedent Condition. My Loꝛd, J muſt not undertake to argue this 
Caſe, but only to ſay a little to what was ſaid on the other ſide ; we 


pope it being upon lo ſhozt a Contingency which has now happen d, 
the Limitation ok this Term to the 3 is good, and we P2ap 


pour Judgment koꝛ — 


— — " 


— 


— 


THE 


| Lord Chancellors I 


SECOND 


ARGUMENT. 


Lord Chancellor. am not ſozry £02 the Liberty that was taken at 


Ithe Bar to argue this over again, becauſe J 
defired it would be ſo ; fo2 in truth J am not in love with my own 
Opinion, and J have not taken all this time to conſider of it, but 


8 


with very great willingneſs to change it, if it were poſlible. = 


have as fair and as juſtifiable an Oppoztunity to follow my own 


inclinations (ff it be lawful fo2 a Judge to ſay he has any) as 1 
| could deſire; fo2 J cannot concur with the thee Chief Judges, and 
make a Decree that would be unerceptionable : But it is my De- 
cree, J muſtbe ſaved by my own Faith, and muſt not decre againſt 


my own Conſcience and Reaſon. 

Jt will be god fo2 the Satisfaction of the Publick in this Cale, 
to take notice how far the Court is agreed in this Caſe, and then 
la where they differ, and upon what G2ounds they differ; and whe- 


ther any thing that hath been ſaid be a G2ound fo2 the changing N 
this Dpinſont. The Court _"_— thus far : 


That 


48 The: Duke « of N orlolls Caſe, 
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The Limit - That in this Caſe it is all one; the limitation of the Truſt of a 
ä Term. o the limitation of the Eſtate of a Term, all depends upon 


Term, and One and the fame Reaſon. The Court is likewiſe agreed (which J 
the Limirs- thould have ſaid firſt, to diſpatch it out ot the Caſe, that it may not 
date of, trouble the Caſe at all) that the Surrender of Marriot to the Duke 
Term all one. of Norfolk, and the common Recovery ſuffered by the Duke, are of 
no uſe at all in this Caſe. Fo2 if this limitation to Charles be god, 
then is that Surrender and the Recovery a Beach of Truff; and 
ought to be ſet aſide in Equity; ſo all the Judges that alited at the 
hearing of this Cauſe agreed: If the Limitation be not-ged, then 
there was no nad at all of a Surrender to bar it, no2-of the com: 
mon Recovery to extinguiſh it, 
But then we come to conſider the limitation, and thereitis agreed 
all along in Point of Law, That the meaſures of the limitations of 
the Truſt of a Term, and the meaſures of the limitations ok the 
_ Eſtate of a Term, are all one, and unifon here, and in other Cales, 
and there is no difference at Chancery oꝛ at Common Law, between 
the Rules of the one and the Rules of the other; what is god in 
one Caſe, is god in the other. And therefoze in this Cale the Court 
is agrad too, that the Limitations made in this Settlement to Ed- 
ward, cc. are all void, fo2 thep tend directly and plainly to Perpetul⸗ 
ties, fo: they are limitations of Remainders of- a. Term in.groſs 
_ after an Eſtate⸗tail in that Term, which commenceth to bea Term 
in groſs, when the Conttngency fo2 Charles happens. 
Thus far there is no difference of Opinion: But whether the li⸗ 
mitation to Charles, if Thomas die without iſſue, living Henry, 
whereby the Honour of the Earldom of Arundel deſcends upon | 
Henry; J ſay, whether that be void too, is the great Queſtion ok 
this Cale wherein we differ in our Opinions. 
It is ſaid that is void too; and pet (ſever it from the Authoꝛity ol 
Child and Baily's Caſe, which J will ſpeak to by and by) J would be 
glad to ſee ſome tolerable Reaſon given why it ſhould be ſo; fo2 J 
agree it is a Queſtion in Law here upon a Truft. as it would be elſe- 
where upon an Eſtate; and ſo the Queſfions here, are both Queſlions 
dk Law and Equity. It was well lald, and well allowed by all the 
Remainders Jllbdges, when they did allow the Remainders of Terms after Eſtates- 
3 Terms of af. tall in thoſeTerms to be void. J ſhall not deviſe a Term to a Man 
Tail in choſe [tt tail with Remainders over; the Judges have admirably well re- 
Terms, are folbed in it, and the Law is ſettled, (and Matthew Manning's Caſe 
void. Þid-not ſtretch la kat) becauſe tbis would tend to a Perpetulty. 
NMNRoh on the other ſide, J would fain know, when there is a Cale 
Vet the bare befoze the Court, where the limitation Toth not tend to a Perpe⸗ 
Lion, tuity, na? introduceth any viſible inconbenience, what ſhould hinder 
ot ric er that from being gw: Fox'tho'-if there be a tendency to a Perpe- 
ter an Eſtate fiftÞ, 02 @ viſible inconvenience, that ſhall be void fo2 that Reaſon; 
Tall »iuch pet the bare limitation ok the Remainder after an Eſtate⸗ tail, which 
end to Per- DOth not tend to a Perpetuity, that is not void. TUhy ? becauſe it 
peruiry, is is not? J dare not ſap ſo; ſee m_ the Reaſons why it is ſo. The 
not void. Reaſons 


— 
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Reaſons that J lie under the load of, and cannot thake ur, are 


The Law doth in many Caſes allow ok a future contingent Enate 

ro to limited, where it will not allow apzeſent Remainder to dt limit- 

ed; and that Role, well underftood, goeth through the whole Caſe, 

Pow do you make that out? Thus: Ia Ban have an Effate li- 74: Resſon- 
mited to him, his Heirs and Aſſigns fo? ever, (which is a Fee-ſtm- 

ple) but if he die without iſſue, living } 


B96 5 g J. S. 92 fn (ach a thozt time, 
then to J. D. tho' it be imp>flible to limit a Remainder of a fee up⸗ 


ona Fee, pet it is not impoſſible to limit a contingent Fer 47 7 a 
Fec. And they that ſpeak againſt this Rule, do endeavour as much 
as they can to tet aſide the Reſolution of Pell and Brown's Caſe, 
which (under tavour) was not the firſt Cale that was ſo reſolves ; 
koz, as J ſaid befo2e, when I firſt delivered my Opinion, ft was reſol- 
ved to be a good Limitation, 10 Eliz. in the Cale ot Hinde and Lyon, 
3 Leonard 64. which by the way is the beſt Book of Repozts of the 
later ones that hath come out without Authozity, Ik that be ſo, then 
where a pzeſent Remainder will not be allowed, a contingent one 
will. If a Leaſe fo2 Pears come to be limited in tail, the Law 
_ allows not a pꝛeſent Remainder to be limited thereupon, yet it will 
allow a future Eſtate ariſing upon a Contingency only, and that 
to wear out in a ſhozt time, : 
But what time? and where are the Bounds of that Contingen⸗ 
ty? Polt may limit, it ſeems, upon a Contingency to happen in a 
Like: That if it be limited, if ſuch a one die without ite within 
21 Pears, 9? 100 Pears, o; while Weſtminſter-Hall ſtands? CUhbere 
will you Cop if you do not ſtop here? J will tell pou where J will 
flop : J will ſtop where-ever any viſible inconventence doth appear; 
fo2 the juſt 2Bounds of a Fee-ſimple upon a Fee-fimple are not yet 
A but the firſt inconvenience that ariſeth upon it will re- 
Firſt of all then, J would fainhave any one anſwer me, where there 
is no Jiitonvenience in this Settlement, no Tendency to a Petpetiti- 
ty in this Limitation, and no Rule of Law bꝛoken by the Conveyarice 
What ſhould make this void? And no Man can ſay that it doth break 
iny Rule of Law, unleſs there be a Tendency to a Perpetiity, oz a 
palpable inconvenlence. Oh, yes, Terms are meer Chattels, and are 
not in Conſideration of Law ſo great as Freeholds, oꝛ Jnheritances. 
Theſe are Mos, and but Mods, there is not any teal difference at 
gil, but the Reaſon ot Mankind will laugh at it: Shall not a Man have 
us much Power over his Leaſe as he has over his Inheritance? It he 
have not, he ſhall be diſablcd to provide foz the Contingencies ot his 
own Family that are within his view and pꝛolpeck, becauſe it is but a 
Leaſe fo2 Pears, and not an Inheritance of a Freehold. There is that 
Abſurdity in it which is to me inluperable, noꝛ is the Caſe that was 
put. anſwered in any degree. A Man that hath no Eſtate but what 
conſiſts ina Leaſefo2 Pears, being to marry his Son, ſettled this Leaſe 
thus; In Truſt koꝛ hiniſelf in tail, 5 the Marriage take effet; and if 
4 t 
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the Marriage take elfen while he lives, then in-Truft fo2 the married 
Couple; is this future Limitation to the married Couple good oz 
bad? If any Man ſay it is void, he overthzows J know not how 
many Parriage⸗Settlements: If he lay it is good, why is it not a 
. Eſtate in this Caſe as good as in that, when there is no ten- 
dency to a Perpetuity, no viſible tnconvenience?. 

All Men are agreed, (and my Lo2d Chief Jullice told 18 partici: 
larly how) that there is a way in which it might be done, only they 
do The like this way; and J deſire no better Argument in the (oz 
to maintain my Opinion, than that; Foz, ſays my Loꝛd Chief Ju- 
ſtice, ſuppoſe it had not been ſaid thus; if Thomas die without iſſue, 
living Henry, then over to Charles; but thus, if it happens that 
Thomas die without iſſue. in the Life 'of Henry, cc. then-this Term 
ſhall ceaſe, and there ſhall a new Term ariſe and be created to veſt 
in Charles in Tail, and that had been wonderful well, and my Loꝛd 
of Arundel's Intention might have taken effe# fo2 the-younger 
Son. This is ſuch a Subtilty as would poſe-the-Reaſon-of all 
A raw Mankind: Foz J would have any Man living open my Underſtand⸗ 
ſpringing ing ſo far, as to give me a tolerable Reaſon why there may not be 
Truſt upon qg well a newſpzinging Truſt upon the ſame Term to go to Charles, 


abi rea. Upon that Contingency, as a new ſpzinging Leaſe upon the ſame 


ſonable as a Truſt: Foz the latter doth much moze tend: to a Perpetuity than 


neo orins- the fozmer doth, J am bold to lay it. 

on the Gm _ "oe J expet to hear it ſaid from the Bar, and it has been ſaid of- 
Truſt. ten, the Cale of Child and Baily is a great Authoaity; ſo it is. But 
this J have to ſay to it, firſt, the Point reſolved in Child and Baily's 
Cale was never ſo reſolved befoze, noꝛ ever was there ſuch a Reſolu- 
tion ſince, Pell and Brown's Caſe was otherwiſe reſolved, and 
has often been adjudged ſo ſince, In the next place, J will not take 
much pains to diſtinguiſh Child and Baily's Caſe from this, tho? the 
wow (Aſſigns) and the grant of the Remainder by the Bother, who 
was Executrix, are things that Rolls lays hold on as Reaſons fo: 
the Judgment. But J know not why J map not, with Reverence to 
the Authozity of that Cale, and the Learning of thoſe that adjudged 
it, take the ſame Liberty as the Judges in Weſtminſter-Hall ſome- 


Jam of Opinion the Reſolution-in that Caſe is not Law, tho there 
it came to be reſolved upon very ſtrange Circumſtances to ſuppozt ſuch 
a Reſolution ; fo2 the Remainder of a Term of Seventy ſir Pears 
is called in queſtion when but fikteen Pearg of it remained, and after 
the Poſſeſſion had ſhiftco hands ſeveral. times. and therefoze J do 
not wonder that the Conſideration of Equity ſwayed that Caſe, 

But J put it upon this point; pꝛay conſider, there is nothing in 
Child and Baily 8 Cale thar doth tend to a Perpetuity no2 any thing 
in the Settlement of the Eſtate there, that could be called an #ncon- 
venience, no2 any Rule of Law bꝛoken by the Conveyance ; but it is 
abſolutely a Reſolution quia volumus. Foz it diſagrees with all the 
other Cales bekoꝛe and ance; z all which have been otherwile bur 

1 U 
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times do, to deny a Cale that ſtands ſingle and alone ok it ſelf. and 
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but it is a Reſolution. J ſay, meerly becauſe it is a Reſolution, and 
it Is expꝛeſiy contrary to Wood and Saunders 8 Caſe, which no Art 02 
Reaſon-can-diſtinguiſh from our Cale oz that. Foz here was that 
Cate which was clipt and minced at the Bar, but never anſwered, 
Wood and Saunders g Cale is this: To the husband fo? ſixty Years, 
if he lived ſo long; to the (Uife-fo2 firty Pears, if the lived ſo 
long, then ik Jobn be living at the time of the death of the Father 
and Mother, then to John; but if he die without iſſue, living Fa⸗ 
ther oꝛ Mother, then to Edward. Suppoſe theſe TUozds (living 
Father 02 Mother) had been out of the Cale, and it had been to 
John, and if he die without iſſue, to Edward, will any Man doubt, 
but then the Remainder. over had been-vofd, becauſe it is a Limt⸗ 
tation akter an Erpzels Entail ? How came it then. to be adjudged 
good! becauſe it was a Remainder upon a Contingency, that was Remainder 
to happen during two Lives, which was but a ſhozt-Contingency, LES rea 
and the Law might very well expeck the happening of it? Mom my beben 
that is this Cale. nay ours is much ſtronger; koꝛz here it is only ia mort 
during one Life, there were twee. eime, good. 
The Cale ot Cotton and Heath in Rolls comes up to this: A Term | 
is deb led to A. fo2 eighteen Pears; the Kematnder to B. fo2 Life, the. Roll. Abr. 
Remainder to the fir Jſſue Male ot B. which is a contingent E. ri Devi 
ſtate after a Contingency, and yet adjudged good, becauſe the ha?: 
pening of the Contingency was to be expetted in ſo ſhozt a time. Mow 
that Caſe was adjudged by my Low Keeper Coventry, Mr. Juſtice 
Jones, Mr. Juſtice Crook, and Mr, Juſtice Berkley, as Wood and 
Saunders Caſe was by my Loꝛd Keeper Bridgman, P. Juſtice Twiſ- Caſes in 
den, and Mr. Juflice Rainsford ; fo that however J may ſeem to , 
be ſingle in my Opinion, having the miskoztune to differ from te 
thee learned Judges who affiſted me, pet J take my ſelf to be ſup⸗ 
- pozted by ſeven Opinions in theſe two Caſes J have cited, 
Ik then this be fo, that here is a Conveyance made which breaks 
no Rules of Law, introduceth no viſible inconvenience, ſavours 
not of Perpctuity, tends to no ill Example, why this ſhould be 
| mw only, becauſe it is a Leaſe fo2 Pears, there is no Senke in 
A VVV 1 
Now if Charles Howard's Eftate be good in Law, it is ten times 
better in Equity. Fo2 it is woꝛth the conſidering, that this Limita- 
tion upon this Contingency happening, (as it hath, God be thanked) 
was the conſiderate Deſire of the Family, the Circumſtances where⸗ 
_ of required Conſideration, and this Settlement was the Reſult of 
it, made with the beſt Advice they could p2ocure, and is as pꝛudent | 
a Pꝛoviſion as could be made. Fo2 the Son now to tell his Fa- No convey. 
ther that the Pꝛoviſion that he had made fo2 his younger Bꝛother ance to be {ec 
is void, is hard in any Caſe at Law; but it is much harder in en coor 
Chancery, fo2 there no Conveyance is ever to be ſet aſide, where can be cwp- 
it can be ſuppozted by a reaſonable Conſirutton, and here muſt be ported by x 


reaſonable 


an unreaſonable one to overthzow it, Cronſtrodtion 
J take 
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Right of the 
Subject FI 
9 ä is. 


Of Cafes ad- 
journ'd Prop. 
ter Difficulta 
tem. 


The Decree. 


J take it then to be good both in Law and Equity; and iT 
could alter my Opinion, J would not be aſhamed to retrat it; 

J am as other Yen are, and have my Partialities as other Ben 
have. When all this is done, Jam at the Bar deſired to conſider 
further of this Cale : J would do fo, {f J could juſtify it: but Ex- 
pedition is as much the right of the Subjeſt, as Juſtice is, and J am 
bound by Magna Charta, Nulli negari, nulli differe Juſtitiam. J 


| have taken as much pains and time as J could to be infozmed; 7 


cannot help it if wiſer Men than J be ok another Opinion ; but 
every Yan mult be ſaved by his own Faith, and J muſt diſcharge 
my own Conſcience. 
J have made ſeveral Decres ſince J have hav the Donour to fit in 
this Place, which Have been reverſed in another Place, and yet J 
was not aſhamed to make them, noz ſozry when they were reverſe 
by others. And J aſſure you, J ſhall not be ſozry if this Decre 
which J do make in this Caſe be reverſed too; yet J am obliged to 
pꝛonounce it, by my Oath and by my Conſcience. Fo? J cannot 
adjourn a Caſe fo? difficulty out of an Engliſh Court of Equity in- 
to the Parliament; there never was an Adjournment Propter Dif- 
ficultatem, but out of a Court of Law where the Pzocedings are 


in Latin. The Pꝛoca dings here upon Beco are in Engliſh, and 


tan no way now come into Parliament, but by way of Appeal, to 


redꝛelg the Erroz in the Decree, J know Jam verp likely to err, 


fo? J pꝛetend not to be inkallible; but that is a thing J cannot help. 
Upon the whole matter, J am under a Conffraint, and under an 
Obligation which J cannot refiff. A Man behaves himſelf very ill 
in ſuch a Place as this, that he needs to make Apologies fo2 what 
he does; J will not do it. J muſt decrex fo2 the — in this 
Cale, and my Decret is this: 


That the Plaintiff ſhall enjoy this Proms fo the reſidue of the 
Term of Two hund?ed Pears; the Defendant ſhall make him a Con- 


pe pance accowdingly, becauſe he extinguiſhed the Truſt in the other, 
and the Term contrary to doth Law and Reaſon, by the Merger and 


Surrender, and common Recovery. And that the Dekendants do 
account with the Plaintiff fo2 the P2ofits of the Premiſſes by them 
oꝛ any of them received ſince the Death of the ſaid Duke Thomas, 
and which they oꝛ any of them might have received without wilkul 
dekault; and that it be referredto Sir Lacon William Child, Knight, 
one of the Baſters of this Court, to take the ſaid Accompt, and to 
make unto the Dekendants all juft Allowances ; and what the ſaid 
Maſter ſhall certifie due, the ſaid Defendants are to pay unto the 
Plaintiffs, accoding to the Baffer's Repo?t herein to be made: And 
that the Defendants ſhall fozthwith deliver thePoſſeſon of the Pꝛe⸗ 


miles to the Plaintiff, and that the Plaintiff ſhall hold and enjoy 


the laid Barony of Groſtock, with the Lands and Tenements 
thereto belonging, fo2 the reſiue of the ſaid Term of Two hundꝛed 

Pears, againſt the Defendants, and all claiming by, from, 02 , _ 
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them. And it is further oꝛdered and decreed, That the ſaid-Defen« 
dants do Seal and Execute ſuch a Conveyance of the ſaid Term to 
the Plainkiff as the: Waſter ſhall appzove of, in caſe theParties can- 
7 25 1 but the Oetendantg are not to pay any Coſfg 
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A Fter:hearing Councel two feveral. Days upon the Petition Th. Dee 
A and Appeal of Charles Howard Eſq; ſhewing, That his Fa- :#rmes in 
ther intended a Pꝛoviſion fo2 his younger Childzen, by Deed, e 
made by Advice of Eminent Councel, and did ſettle the Barony 

ok Groſtock, and other Lands, ok the Ualue of Five hundꝛed 
Pounds per Annum, in Truſtees, in oder thereunto; and that 
atter a long Suit in Chancery, wherein the Petitioner was Plain⸗ 
tiff, againſt his Gzace the late Duke of Norfolk, the Marqueſs 
ok Dorcheſter, Henry Lod Mowbray, and Richard Marriot Eſq; 
Defendants, the Caule coming to be heard befoze the Lozd Chan- 
telloꝛ Nottingham, on the 17th of June, in the Four and Thir- 
tieth Pear of His late Majeſtys Reign, of Slorious Memow; 
who after ſeveral Days Hearing, did declare his Opinion to be, 
That the Petitioner had a good Title to the Barony of Gro- 
ſtock, and other the Lands in queſtion; and decreed the De- 
fendants to account to him fo2 the Pꝛofits thereof by them re- 
ceived after the Death of Thomas, late Duke of Norfolk; which 
Decree was ſigned and enrolled, and the Petitioner actually veſted 
in the Poſſeſſion of the ſaid Manozs and Pꝛemiſſes; and fur- 
ther ſheweth, That the Defendants, the late Duke of Norfolk, 
the Lozd Mowbray, now Duke of Norfolk, and Richard Marriot, 
exhibited a Bill of Review into the High Court of Chancery, 
fo? reverſing the ſaty Decree; to which the Petitioner put in a 
Plea, and Demurrer : Which being argued on the x5th of May, 
| in the Five and thirtieth Pear of the Reign of our late King 
5 Charles the Second, befoze the Right Honourable the Lozd Keeper 
. of the great Seal of England, who after hearmg Councel on both 
WM fCides, over-ruled the ſaid Plea and Oemurrer, and reverſed the 
) 
e 


Decre afozeſaid ; and ozdered a Trit o2 Waits of Reſtitution, 
to be direfcd to the Sheriffs of Cumberland and Weſtmorland, 


ta put the Plaintiffs in the Bill of Review in Poſſeſſion ; which 
p KM accowingly was done, as in the Petition, amongſt other things, 
4 is ſluggeſten; and pꝛaped a Reverſal of the laſt Decree; as alſo 
p upon Anſwer of the Right Noble Henry Duke of Norfolk, Earl 
5 Marchal of England, and Richard Marriot Eſq; put in thereunto. 
- And after due Conſideration had of m_ was offered at the Bar 
| = v 
N. 
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by Councel on either part thereupon, it was oꝛdered and adjudged 
bp the Lows Spiritual and. Tempozal, in Parliament afſembled, 
That the ſald Decree made in the High Court of Chancery, on 
the 15th of May, in the Five and thirtieth Pear of the Reign of 
the late King Charles the Second of Glozious Memozp, in behalf 
of the late Duke of Norfolk, and Richard Marriot Eli; be and 
is hereby reverſed; and that the Decree made in the ſaid” Court of 
Chancery, on the 17th of June, in the Four and thirtieth Pear of 
His late Majeſty's Reign, in behalf of Charles Howard Eſq; the 
now Petitioner, Be, and Js hereby affirmed. 


JOHN BROWNE, Cler. Parl 
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His Day being appointed by my Lom Keever to 1 the 
Opinions of the Two Chief Juſtices, and Mr. Baron 
Powel, who afliſted at the Hearing of this Cauſe, and to 
deliver his Lowſhip's own Judgment therein; Mr Attoz⸗ 
nep-General moved on the behalf of the Earl of Mountague, ec. foꝛ 
the Judgment ok the Court; and Pr. Baron Powel delivered his 
Opinion firſt. 


Mr. Baron Powel. The Queſtion in this Caſe is, Whethet there Baron Polls 
be any ground fn Equity, to ſet aſide a Dad of Releaſe, made in Argument. 


July 81, koz the Settlement of thelate Duke of Albemarle's "ys, 
p 
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vid. the Caſe * which my Lozd of Bath claims. "The Aalidity of this De path 

* large. . been tried at Law upon an Ejetment in the Court of King's-Bench, 
by Direction of this Court, where the Title * been found fo?2 the 

deen Earl of Bath by the frength of this Deed: So that it mult be 

which a ted my Lozd of Bath hath a god Title at Law, Hecauſe the 

Ty 1 erdict hath found: it lo, and all Parties tonterned habe Hitherto 

may be let a. ACQuieſced" under this Uerdift. == 

ſide in Equi- This Cale comes now back upon the Equity reſerved, and it is 

TT only now to be conſidered, what matters of Equity have been of- 
fered to avoid this Title thus found at Law, And thoſe J think may 

| be reduced ta Five heads. 
Objeftions. .. F Firſt,” Chat this Deed was obtained by Surptize and Circumven, 
t 


Secondiy. That it was a Concealed and a Fozgotten Deed. 

Thirdly, That this is a Deed attendant upon a Will, and ſo re- 
init. in its own Nature, altho it had no Power of evocation 
n it 

Fcurthly, That there is an implied Truft in this Detd, that the 
Duke might have charged the Cſtate to the full Galue, and conle⸗ | 
quently might well diſpoſe of it in Equity. 

Fifthly, That the great Solemnity and Deliberation uſed about 
making the lat TUill, 2 the publiſhing that Till, do amount to a 
Revocatton in Equity. notwithſtanding that the Circumſtances cf 
the Power are not ſtridly purſied. 
That, it h= J am of Opinion in this Caſe, that this Deed having been al 
ving been *- firmed by a Uerdif upon a ſolemu Trpal at the Bar at Law, none 
Verdict at ok theſe-matters are ſufficieut fo? ts ground aDecree in a Court of 
Law,irought Equity, to ſet aſide this Deed; and J ſhall give you my Reaſons fo2 
* this Opinion in the lame oꝛder J —— thoſe Heads in, with par⸗ 
ticular Anſwers to the particular Objeſdtions under each Head. 


| Anfwerte . It is ſaid, This is a Deed that was obtained by Surpztze and 


on  Circumvention, Now J perceive this woꝛd Surprize is of a very 


Surprize, large and general Extent, They ſay if the Deed be not read to, oz 
. by the Party, that is a Surpꝛize: May the Miſtake ok a Councel, 
that dꝛaws the Deed either in Milrecitals, 02 other things, that is a 
Surprize of a Councel, and the Surpuze of the Councei mult be 
interpzeted the Surpz3e of the Client. Thele things have been 
- urged in this Caſe, and J thought fit to mention them fo? the in⸗ 
NR: my Reaſon againſt this Head of Argument: And it is 
1 
That if theſe things be ſufficient to let in a Court of Equity to 
ſet aſide Deeds faund by Uerdii# to be good in Law, then no Man's 
rprize not Fachet ty can be kale: Jhardly know any Surpꝛize that ſhould be lul⸗ 
ein to flcient to fet afidea Deed after a Uerdif, unleſs it be mixed with 
= a F raud. ME erpeelly pꝛoved; 3 and J know not of any duct pꝛoued 


Verdict, un- 


 refswixs It ls true, Dube George by his Will, and the Settlement made 


with Fraud. 


upon bis Son * his Gy" takes no notice of, noz makes any 
Pꝛoviſion 


. 
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Pyoviſion fo2 the Earl of Bath; hytthat, J take it; is nat ta be te- 


garded as any way material at all, becauſe he takes no notice, in 
either of them, of atty body elle but him that was his Heir. But 


J muſt obſerve here by the way, that there was not only a very 
near Relation between Duke George 
a very intimate Friendſhip -citiftivated by mutual Dffices of Kiny- 

_ neſs between them to his Death, 


ge and the Earl of Bath, but 
And J muſt mention one par- 


ticular, becauſe to me it ſeems a clear Anſwer to this Objettion, 
that is, his making no Pꝛoviſion fo? the Earl in the TUill, o2 Set- 


tlement, might be the Occaſion why Duke George did make ſuch 

an carneſt Application to King 
ure of his Jſſtte Male, his Majeſty would be pleaſed to beſtow the 
Dukedom upon the Earl, and anner Theobal 


arles the Second, that upon fail- 
to it, which would 


then revert to the Crown. And tbat King did often pꝛomile 


he would, 
nual. 


and afterwards did it ſolemnly under the Sign Ma. 


But then it is ſaid, that after this D. Chriſtopher made his 


Mill, and therein there is no notice taken of any ſuch Diſpoſition 


ok his Eſtate to the Earl of Bath; But that is not, J think, to be 


regarded neither, becauſe that was a Till only of his Perſonal 


Eſtate, and made when he was under Age, and could not diſpoſe of 
his Real Effate, DS wo 


Then come we to the Pear 1675, when the Will was made, to 


which this Deed has ſome relation, and by that TUill D. Chriſtopher 
- doth ſettle a great part of his Eſtate, upon failure of Jfſue of his 
own Body, upon my Lo2d of Bath. There is no pꝛetence of any ſur- 


pꝛiʒe upon the Duke when he made his Will, and it is plain then he 
had an intention that mp Lo2d of Bath ſhould have 
in his Effate if he died without Jiflite. 


- 


Now then it is to be conſidered what there is of Þ2oof in this 


Caſe, of any thing that might be a ground to conceive why he 
ſhould alter this intention between the Pears 1675 and 1681, 


when this Deed was made. 


There is no p2oof of any miſunder- 


ſtanding between the Duke and the Earl in that interval; but on 


the contrary, that there was a continual friendſhip and intercourſe of 


Kindneſs between them all the while, as doth appear by a continual 
Duccefſion of Letters and other Cozreſpondencies paſſing between 


them in thoſe Years, one of wbtch J cannot chuſe but take notice 


of, becauſe of the Date to it, to wit, in June 1681. upon my 
Lozd Landſdown's intention to travel; wherein the Dune takes 
notice of the Jntereſt he had in my Load of Bath's Family, and par- 


ticularly in his eldeſt Son, as the great 
Earl himſelf : And, J ſay, J mention this 


nert to that of the 
ter becauſe of the 


a great Share 


Date, that it is ſo very near the Date of the Derd, that it is poſ- 


ſible the Deed was then made, becauſe it was within a month af- 
ter that Letter, Sealed and 
referred to in it. 


— 


* 


Next 


Etetuten; therefoze it might well be 


Bath = Mountague' Caſe. 


Next this appears to be a Dad dꝛalun by the D. of le g 
own Councel, Sir Thomas Stringer ; foz it is pꝛoved the. Paper- 


dꝛaught is all of his Son's Hand- waiting, except the firſt-and laſt 


Sheet, and all ok it interlined with Sir Thomas his own Hand: = 
Errington has pꝛoved the Abſtra# of all Sir Thomas his Hand, 

with the very Date in it, and ſwears that Sir Thomas examined 
it with him. Now is it to be imagined that Sir Thomas Stringer 
ſhould pꝛepare ſuch a Settlement fo2 the Duke to execute without 


- any Odder oz Jnftruffons from him abobt it ? Mo, certainly that 
can't be thought. But they ſay Sir Thomas Stringer, if he did 


dꝛaw it, might fozget it, oz overlook it, and he now denies any 
knowledge of it, Truly J cannot value much what Sir Thomas 
Stringer has ſwom in this Caſe, he is not conſiſtent with bimlelf, 
and rakes but a very odd Figure in the Cauſe. 

Mr. Stringer. My Loꝛd, J beg your Pardon fo? interrupting 
Mr. Baron Powel, but J muſt vindicate my Father ; he never 
\ſwo2e a wo2d in this Cauſe. 


Lord Keeper. J2o, he did not, he was dead before. the Cauſe 


came into Court. That was a miſtage. 


Mr. Baron Powel. J am ſure there was Dath of what he had 


laid about this DXd, 


Mr. Stringer. That, my Low, you map take what you pleaſe of 
but he never made any Dath in the Cauſe, 


Mr. Baron Powel. But that which J mention him fo2, was, that 


there is Pꝛoot apparent that he was adviſed with about this Deed; 


and he was the Ouke's conſtant Councel. J do not think, J con- 


fels, that Sir William Jones did dzaw this Deed; it is not in- 
ſiſted upon by the Councel of my Lo2d of Bath that he did; and 
any one that conſiders the Frame of it will think as J do. Put Y 


conceive he was adviſed with upon the Pꝛoviſo, and the waiting in 


the Pargent againſt the J2oviſo ; J appꝛoue of this P2oviſo, J be- 


lie ve it to be his Hand, though ſeveral Perſons of good Credit, that 
were well acquainted wich his Hand, have ſwom they believe it not 
to be his Hand. But they might be miſtaken, and to me it ap- 


pears by the compariſon of the Recowws, Deeds and Papers in 


open Court; fo? it is plain, accowing to the various nature of the 


ſeveral things he wait, oz ſet his Hand to, he did wzite ſeveral 
Hands, and particularly wzote his Name ſometimes one way, and 
ſometimes another. And therefoze upon compariſon of that w. th 
other Papers, J do believe it to be his Hand. 

The next thing J would mention is this; here are ſir ſub- 
lcribing Witneſſes to the Sealing and Executing of this Deed 
at Albemarle-Houſe, of which Sir William Jones was one : And 
one Alleman, that is one of the TUitnefſes, ſwears, that when the 
Duke delivered the Deed to the Earl of Bath, he wiſhed he 
could have done moze fo2 him. Jt was pꝛabable then the Duke 
believed he had done ſomething” fo2 him; and it is very pꝛobable 


tao, he knew what he had . fo2 him, when he wiſhed he xr 
4 8 able 
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ble to have done moꝛe⸗ And Mr. prideaux (wears, (tho he dogg 
ys exaũly fir the Time) that the Duke: told him himſelf, he had 
ſettled his Eſtate upon the Earl of- Bath, Then J ſay, it js hard 
to believe the Ouke-wag ſurpuzed in-making this Oeed, wheit his 
own confine Councel dzew it, ſo able a Councel peruſed- and ap: 
pꝛoved ſo. main a part ok it, and was pꝛelent at the Execution of 
it, and he ſhould expꝛels his ITTliches ta be able i do moze, gan, be 
be ſuppoſed not to know what he dig? 
But now let us examine the Eplvente and ©bjexiog un the 
other ſide: They ſaid it doth not appear that this Deed was eve 
read to the Duke, 02 by him. It is indd paved the laſt. Kaul 
was read to him by my Loꝛd Ch. Juſtice Pollexfen, but not at the 
ſame time ok the executing of it. But however, J think the not The notreag: 
reading of a Deed to, oz by the Party that crecutes it, i d. very ing a Deed 
ſlender Objection to make out a Surpyze, lo as to let it afide,, That. 2 7 N 
would ſhake many a Convepance; J doubt it would Fog Ra execute, 2 
Deeds that were made and executed by the Duke. tho he . Ob- 
was la cautious as ſome. ok their Witneſſes ſap, 110 e. would . 
not execute any Deeds, but what his Councel ſet their Hands to, Surprise. 
vet J do not find that any of them uſed to be read to him, oz. he 
himſelf read them at the time he ſcaled them. .. Therefore, it is 
_ dangerous Doarine- to ſet aſide a Deed upon ſuch an Account. 
Some People will not have leiſure to hear Deeds read, * read 
them themſelves. _ 
Then they objet the. iniſtakes and milrecitals ol the Lill 
tations of the Mill in the Deed, which refers to the Will, as püär⸗ 
ticularly that of Norton Diſney, and ſome others ok leſs. mo. 
ment: But God fozbid that the miſtake of a Councel in a Recital 
in a Deed, ſhould be of that great moment as to ſet aſide the Deed 
when executed by the Party. : | 
Put there is another matter much inſiſted on by them as an 
Argument of Surpzze ; that ts, this Deed is pretended to be made 
in Confirmation of the Will in 75, and pet it varieth from that 
Will in almoſt all the, Limitations of the Eſtates, except in ſome 
part of that to my Lozd of Bath. J.confeſs. J have look d over 
the Uariations, and there are ſeveral, but J have this in general 
to ſay to it, that J take it this Deed was made foz the ſake vf the 
Earl of Bath; and that it was koz the Earl's better Security, that 
he bound himſelf up by lo ſtrick a Pꝛouilo not to revoke. and It. 
you !ok into the Deed, it will be found to confirm the Will. as 
to my Low of Bath, which was the main Point of both Deed and 
Will. Foz it ſets 'the Eſtate given to him upon a firmer. fot 
than it was by the TUill which was revocable in its nature: here- 
' fore it muſt be intended, as no doubt it was, fo2 that verp pur⸗ 
pole to lecure it moꝛe to my Low of Bath, than, b was by the 
TUil. 
But that which. is ſaid to be an Argument. of the greateſt 
weight and moment in this matter, that there mul be Surf 
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in the Caſe, is this; it is hardly to be believed, and almoſt impor. 


be bel 


2» — 


fible, that the Duke ſhould fend fo2 Mr. Monk out of Holland, by 
his Will deſire the King to beſtow upon him the Barony of Po- 
theridge, the ancient Seat of the Famfly, make a diſpoſitfon of 
his Eſtate by a (Mill ſo folemnly pꝛepared and deliberated upon 


uke care to have thee Parts of it; one whereof was to be tranſ- 


mitten to the Dutcheſs of Newcaſtle, another Part delivered by 
himſelf to Pr. Monk, and the third Part taken with him to Ja- 


maica, and there pulled out and declared to be his Mill, and yet 
 fintend no real diſpoſition of his Eſtate by all this. Theſe are 


Things fo diſhonourable to the Duke, that they are not 
believed of a Ban of his Honour and Quality. 5 
J confeſs this is an Objettion of great weight, and carrieth much 


ealtly to 


| d with it, but it is Pꝛeſumption only, which how far it 
conc 


lude againſt a Uerdi#, is left to Conſideration. But be⸗ 


des, J would put the Caſe upon a like bottom of Pꝛelumption the 


other way, and then ſ what we ſhall make of it, Duke George 


pꝛevalls with K. Charles II. ts pzomiſe to make the Earl of Bath 
Duke of Albemarle, upon his failure of Iſſue Male: Duke Chri- 
ſtopher, when he comes of Age, doth make a Settlement of hig E⸗ 


fate upon the Earl of Bath upon failure of Ilſue of his Body, 
The Earl of Bath is a Perſon that doth heap Obligations upon both | 


Dukes and their Family, is Aſſiſtant to the Duke, both in the Pur- 


chaſe and Sale of Albemarle-Houſe, fs continually the chief Perſon 


Toncerned in all his Affairs, nothing [almoſt is done without him. 


There is no Pꝛot of any Miſunderſtanding, oꝛ Gꝛound fo2 any, be- 


tween them. Nay, it was the Repozt in the Family, that ik the 


Duke died without Jfſue, the Earl of Bath was to have the Eſtate: 
He and Sir Walter Clarges are the Duke's near Relations; 
whereas Pr. Monk, that J ſaid, is not in the Caſe pꝛoved to be 
at all a-kin to him, and lo we muſt not make him to be related 


without P2oof, but only that the Duke called him Couſin. 


Now after all this, that the Duke ſhould make his laft Will, and 
give all this Eſtate to a Stranger (fo ſo as to any thing appears in 
Mf) and give nothing to the Earl of Bath, when by the fozmer 


Settlement he had given him luch Popes of ſo great a Share; this 


I think is a very unaccountable thing; and, J confeſs, J know not 
how to extricate my (elf out of the Confuſion it cauſes in me; but 


J mutt let the one againſt the other as to that Objeftion, and leave 
the Matter in the dark, as to tbe Duke's Honour, as J found it; 


bo, J think, J may give a further Anſwer to this Objettion under 
WB SSY_vT ME Cur Eoin 
But J muff ſpeak ſomething moze under this Head, fo2 J 
would omit nothing that J conceive to be material in the Caſe. 


There is another thing objeffed that ſeems dark in this Caſe, 


and that is, what was the meaning of lo ne Parchments that 
were ingrofſed by Thompſon, the Summer befoze the Ouke 
went to Jamaica? The Jury have kound that this Deed _ 

— * execute 
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executed in 81: And if then the other ſide would make uſe of this, 
as inſinuating that they were the fame Der ds, then that is not to be 
admitted, as being expꝛeſiy againſt the Uerdift. But to me tt ſeems, 
that theſe Deeds in 87 were made upon ſome Deſign to have them 


executed, then perhaps to ſettle the Eſtate upon a firmer fwt- than it 


was thought befoze. The Earl of Bath perhaps might be jealous 

that the Dutcheſs might pꝛevail upon the Duke to revoke the fozmer 
Deed in due Fonn; and therefoze theſe Deeds might be prepared abſo- 
lutely without any Power of Revocatton, and thought he might pꝛo⸗ 


cure the Duke to ſeal them ſo befoze he went to Jamaica: J ſay that 


might be the Intention, tho what was the Deſign J cangot really tell. 
But admitting that ſuch TUitings were pꝛepared with ſich a De- 


ſign ro get the Duke to execute them, J know not that all this put 


together will be a ſufficient Gꝛound in Equity to ſet aſide the Deed 


in 81. Foz all deſigns in gaining of Deeds will not avoid Deeds 
actually made: And that is plain from the Cale of Bodmin and 
Roberts, that was one of the Pꝛecedents uſed in this Cale, which 


was in ſhot thus. 8 2 
Pr. Roberts, Son to the late Earl of Radnor, married the only 
Daughter and Child ol Bodmin, who was fo paſſionately fond of his 
Daughter, that whenever ſhe was in his Pꝛelence, he would break 


Bodmin and 
Roberti's Caſe 


but into great Fits ok Paſſion, and weep foz Joy to ſee her. Not- 


withſtanding this great Fondneſs-of his Daughter, one Mr. Wynne 
took an Oppoztunity when Mr. Bodmin was under an Arreſt, and 
officionifly came to bail him; and inſinuates into him, That his Son- 
in⸗Law was the Dccaſion of his being arreſted; and thereupon 


wꝛought fo far upon him as to get him into a puvate Place, where he 


was removed out of his Son and Daughter's Knowledge, and where 


he went by a ſtrange Name: No one of his Friends had any acceſs 


to him but Wynne himleik, and ſuch as he would permit. Mr. Roberts 


made frequent Application to be admitted to him, but was refuſed, 
which was all in Pꝛook. TUhile he was under this Concealment, 


Wynne tampers with one Barry that had Mr. Bodmin's Till in his 


Cuſtody, and would have had him luppꝛeſled that TUill, whereby he 


gave his Eſtate to his Daughter. It happens, during his being 
thus ſecured, he fell ſick, then there is a Mill pꝛepared fo? him to 
give this Eſtate away to Wynne from his only Daughter; they get 


thꝛee Witneſſes to the execution of it. This Till was never read over 
to him; this appears in the P2oof; but they get him to execute it: 
And he dies. Hereupon Mr. Roberts exhibits his Bill in this Court 


to ſet aſide this Mill. There was Pꝛot made of all this Matter that 


J have opened, and this Point of Surpzize in obtaining this Will 
was inſiſted upon ſtrongly. The Loꝛd Chancelloꝛ at the hearing ofthe 
Cauſe was aſſiſted by the Chief Juſtice Bridgman, the Chief Baron 
Hales, and Juſtice Rainsford. But notwithſtandingall this Pzw?, they 


could not pꝛevail to ſet aſide this Mill in this Court; and afterwards. 


when they came into the Houſe of Lo2ds, they were of the lame Opi⸗ 
nion, and it ended at laſt in Relief by the Legiſlative Power, an Ad 
ok Parliament. This 
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Anſwer to 
the Second 
Objection. 


This now J take to be much ſtronger ko; B eliek, it any could be, 
than the Caſe now in queſtion ; and ik then upon luch apparent Sur- 
pꝛize and Pꝛattice it could not be ſet aide in Tquity, ſure this can't, 
where there doth appear nd Pꝛok at all of any ſuch thing. ; 
2. J come then to conſiver the Second Head of Argument ag aint 
this Deed, that it was a Concealed and Fozgotten Deed. Now 
that it was concealed from the Dutchels, and thoſe. that were 
thought her Agents, J agree it ſo; and it is plain, it was always 


intended it ſhould be ſo. But that it was concealed from the Duke, 


IJ think has no Gzound at all. The thing they would tnfer it from 

is the Evidence: of Aleman, whoſe Teſtimony was read once and 
again: And he ſays this Deed, at the time of the erecutton of it, 
was delivered to the Earl of Bath; whence thep infer he carried it 
away, and kept it concealed from the Duke, who fo2got it: But 
upon teviewing Aleman's Depoſition, it can be underſtood to mean 


no other, but onlp delivered to that effe# as a Deed ta his aſe, 


1 5 that it was dellveted to him fo? Cuſtody, and carried away 
No truly, it ſeems plain to me from all che Pots and Circum⸗ 


ſtances of the Caſe, that this Dev id tema in the Cuſfodp of 


the Duke of Albematle ; fo2 that Sir Thomas Stringer, a little be- 


oe the Duk? went into Jamaica, doth dzaiw an Abſtrae of it, in 


which the very date is mentioned; which could not be doawn from 


the Paper-dzaught, where the date is | Blank, but muſt be from 


the Ded it ſelf: And how ſhould he have the Deed to do it by, un⸗ 


leſs it was in the Duke's Cuſtddp? ? ft _ 7 
Beſides, there is a ſtrong Pot, that the ill of 55 was in the 


Earl's Cuſtody once; foꝛ the Duke ſent to him into the Country foꝛ 
it, and the Earl bzought it up with him; fo? it is plain by the wozd⸗ 
ing and framing of the laſt Till in 75, my Lozd Chief Juſtice Pol- 


lexfen had it in his Cuſtody foꝛ comparing the one with the other; 
they run ſo in the ſame manner, that it is impoſüble but he that 


dyzew the laſt, miſt have the fürſt by him at the ſame time. 


Pow then came this D&d of 81, and this ill of 75, into the 
Cuſtody of the Earl of Bath, under the ſame Cover, with the Seal 
ok the Duke of Albemarle's Coat of Arms ont? Fo? ſo it was pꝛo⸗ 


duced firſt by the Earl of Bath, after the notice of the Duke's death 


in Jamaica. This tannot be imagined how it ould be any other- 
wiſe, than as the Earl of Bath ſays in his Anſwer, that they wete 
deliver d ſo to him by the Duke a little befoze his going beyond Sea; 


dz elle that the Earl of Bath found them lo ſealed up and covered 


among the Duke's Waitings, And either way it is a mighty ſirong 


Pot, that the Deed was bll along, till he went to Jamaica, in his 


own Cuſtddy, and not in the Eatl of Bat hs. 

But howe der it is further objetted, that it was a koꝛgotten Deed. 
Wetbinks what J laſt urged is a very good Pꝛaot᷑ it wag not fozgot- 
ten but there is pet Cutther Poor of it. Not long befoze he went 


ahꝛoad, the Dune dad ſome dücdurte with Prs. Crofts, who 
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the ſwears) was told by him, That the Would have a good Neigh- 
bour at Newhall if he ſhould miſcarry beyond Sea, ta wit, my Loꝛd 
of Bath. And Lane, that is one of the Duke's: Servanits, doth 
ſwear, That the Duke told him, that after his death the Earl of 
Bath would have Newhall. Mr. Crofts ſwears, That upon his Ap. 


death, the Duke told him, all he could do fo2 him; was to recom⸗ 
mend him to the Earl of Bath and Sir Walter Clarges, and oered 


him to leave the Keys of his Waitings with the Earl of Bath ; foe 


8 3243555 tonternd in them, in caſe he chould do otherweſe than 
It is pzoved, that the uſual diſcourſe of the Family was, That 
the Earl of Bath would have the Eſtate after the Duke's death, 
which maſt happen from ſome ExpteMions of the Duke to that pur⸗ 
pole. And Sir Walter Clarges doth in his Anſwer ſwear, That the 
Duke told him he had pꝛovided fox him, as the Earl of Bath knew, 
which could be only by this Deed, And or Greenvill {wears in his 
Anſwer much to the ſame purpoſe. And Dr, Courtney (wears; That 
_ eighto2 ninePears ago, my Loꝛd of Bath came to him with a Dꝛaught 
ok a Settlement to the ſame effex, to adviſe upon: And about that 
Months bekoze the Duke went to Jamaica, he rame again with a 
Copy of this Settlement, to adviſe, whether a Till would revoke 
ft; and thar he gave his Opinlon it would not, if the Circumftances 

ok the Power were not purſued. 75 


But nom here the Dbjefon tecurs again: Js it poſſible ta be boo 


{ieved that the Duke Hott deliberately make ſo lolemn a Mill, take 


rate it in the Pꝛelence of thux CUitnefſes, if he had not 'fo2got this 
Deed, but had known all along that there was fuch a one? Ide 
vid know it, and had acquainted the Councel that dzew his Will 
with it. certainly he would have adviſed him, that unleſs he did re- 


plication to know who he ſhould addzelg to in cale of his Gzare's 


—— — 


fir Months time in the dzawing and publiſhing of it and then exe? 


voke it, accowing to the Circumſtances of the Power, all this 


Cate and Solenmity would ſignify nothing. 


* 


Truly on the other ſide it is to be conſideren, whether the fix 


Months was taken up in deliberation and lolemn pzeparation faz 


making of that Til; oz, whether that was not an Evidence of a 


difficulty to pzevail upon the Duke to do it at all: Fo2 J muſt take 


the Liberty to ſap, there are P2oofg in the Caſe of Jmpoztunities 
uſed to bzing him to it. Dr. Benwick did tell the Duke, uniels 
he did it, the Dutcheſs would have a Return of ber Diſtemper, 


and be very bad again. It is proved, that when Baonep is to be 


paid fo2 the Councels fees, upon uomwing it the Due was aneadie, 


and ſai, the Dutchels might pap it if che would koꝛ it was her 
Buſinels. There appears great difficulty afterwards to get dim co 
execute it, that Sir Thomas Stringer impoztuned bim much to it; 
upon which he grew very much in kavour with the Dutchels, aud 
there was Enquiry made koꝛ a Batonet's Patent to be got fo: 
him; all to engage him the moze to get this Mon done yr 
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doth he hung it about? Che Duke was that day to go by Appoint- 
ment to Str Robert Clayton's, to meet with my Loꝛd Jefferies, and 
ſeal the Deeds of Purchaſe: ok Dalby and Broughton. Sir Tho- 
mas takes this ill in thꝛee Parts, and thꝛee Witneſſes along with 
him to Sir Robert's; and after my Lo2d Jefferies was gone, and 

| the Duke in a fretting diſcontented Humour, he gets him into a 

p2ivate Room in that Houle, and then tells him he had bꝛought his 

SD Mill to him to ſeal ; and the Duke, as Mr. Crofts ſwears, was 
unwilling to do it then, and would have put him off; but he p2eſſed 
the Duke very hard to do it then, and told him he muſt do it, fo2 he 
was to be gone the No2thern Circuit the next day, and could not be 
at the Execution of it; upon which he did it, but not tilt after much 
urging and lollicitation. 15 

Now J would argue hence, Why would the Duke of Albe- 
marle be uneaſie, and diſturbed, at his being impoztuned to execute 
this Mill, after lo much Pains and ſo much Time in the dꝛawing 
and pꝛeparing it? J cannot imagine any Reaſon why, but that 
he had not fozgotten this Deed, which he never intended to alter, 
and pet muſt do lomething to ſatisfie ſome Bodys Jmpoztunity, 
Pe knew he ſhould, in doing it, do a thing that would look very 
odly one dap, and that made him lo uneaſie, tho at laſt he did com- 
Ply and did it, 

But admit this Deed had been at that time foxcotten by him, 02 
concealed from him, would this in a Court of Equfty be a ſuf- 
ficient G2ound to ſet it aſide? J confeſs of a Purchaſer, where 

one that claims by ſuch a Deed, will ſtand by and permit the Pur⸗ 
chaſe to go on, and conceal the Deed; as to that Purchaſe, the 
| Deed will be a fraudulent Deed: But there is nothing of that in 
this Caſe, neither ſuch a Purchale no2 ſuch a Concealment ; and 
therekoꝛe it can ſigniſie nothing here to let alide this Deed, tho con⸗ 
;  Lealed and foxgotten. 
Anſwer to 3. But nom J come to a Third Head of Dbjeaions : : That this 
Objetion. Deed is a Deed attendant upon the TUtil of 1675, and lo revoca- 
jet” ble in its own Mature, as a lill would be, although it contained 
in it no Power of Revocation. This was very. warmly in{uſted 

| upon by the Councel of Mr. Monk. 

A Revocable | J-confeſs there is ſuch a thing as a revocable Deed attendant upon 
ee a WIA, wbich fs revocable; that is, where a Man doth ſuffer a 
dn vonn Common Recovery, and make a Deed ſubjet to his laſt ill 
is revocable, And Teſtament ; ſuch oz ſuch'a Ale may be declared by Indenture 
what. under Hand and Seal, as intended at that time ok the Recovery. 
But this Indenture, after it hath declared that Ale being founded 

upon an Afſurance that was always ſubje#:to Uſes declared in his 

laſt Will, that Till being always changeable, the Deed may be al- 

:ways changeable; And ſo is the Caſe-in-iyer 314. b. And the Rea- 

= Fon is given in my Loꝛd of Ormond's Cale, in Hobart 349. by the 
Opinion ok two Judges againſt one, becauſe the Foundation, which 


* his "= Will, is always revocable. But ſuch an ie 
eclar 
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declare Ates 18 revocable : but a Feoftment, 0a Leaſe, and Re- 
leaſe to uſes referring.to a UAlll, oꝛ made to Confirm a Mill, that 
that ſhould be revocable, there is no Colour nor any Authouty in 
Law fo? it. | 

4. The fourth head is, That there is an implied truſt, that the Anſw. to 
Duke might charge this Eſtate to the kull value; therefoze in Equity the oy. 
he might diſpoſe of the Land. This Objeition does ariſe upona vart- Obj 
ance ſuppoſed between the ingroſſed Deed and the Paper-dratgnht: 
f02 it ſhould ſeem that one of the ſheets in the Paper⸗Oꝛaught is cut 
juſt where this truſt is declared, and lo they will pꝛelume it a ge- 


nee truſt which would ſubject the whole Ellate to the Duke 8 Dif- 
pal. 
But as to this matter, it is ſworn by Thompſon, who ingrolled 
the Deed, that he ingroſſed it by the Paper not Cut, and did in⸗ 
grols it truly according to the draught, and he was believed by the 
Jury ſo to bave done: Therefore J ſuppoſe it was Cut ſince; and 
ik it were, the queſtion is by whom it was Cut? Truly, J think it 
not wozth the ttouble of enquiring after that, but it is moſt p20- 
_ it was not Cut by thole to whole advantage it would turn to 
ut it. 
But here doth ariſe a conſiderable Objedion, by the lil of 75 
there are 200001]. Legacies given, and here is a truſt that doth 
\ſubjeft this Eſtate to the legacies of that Til of 75: Shall then the 
Eall of Bath hold this Eſtate kree and dilcharged ok any legacies by 
the laſt Mill? ” 
J muſt confeſs this was objetted on one ſide, but not debated on the 
other ſide, becauſe they that were of Councel fo2 the Earl of Bath, 
thought it did not concern this queſtton now in debate. That they 
laid might be a queſtion another time between my Loꝛzd of Bath, and 
any perſons that may come here to have any legacies given them by 
the TUill of 87. It the perſonal Eſtate will not anſwer, J cannot lay 
poſitively that they may be payable out of this Truſt, tho'J give no 
opinion in the matter, it not having been debated, and lo J babe not 
conſidered it. Þ 
But ſure the conſequence of that, if it ould be lo, would not be 
what this head of Arguments J am upon wolild inker: That if the 
Duke might charge the Eſtate with legacies, therekoze he might 
diſpoſe of it, fo2 he hath bound h mlelf by this Pꝛoviſo not to dil⸗ | 
poſe of it but under ſuch and ſuch terms, 
F. And that bꝛings me to the laſt head; whether this Will of the TY to 
| Duke of Albemarle, made 1687, and lo ſolemnly done, be a Re: the fifth 
- vocation in Equity, tho' it do not ſtrickly purſue the Circumſtances. Obj. 
of the Power. eee Roh All the Cir- 
J know not any Rule more clear in our Lat: Books than this, cumſtances 
that all the circumſtances, pꝛelcribed and required in a power eee | 
of Revocation, muſt be obſerved to make it a good and effe- k*,0cicic 


_ Revocation 


dual Revocation. So ts Scroop's 'caſe ; ſo is the caſe” of muſt be ob- 
Kibpet, and Lets: there is een — Judgment to be e, © - 


make ir good 


given and effectual. 


a | 


Mn no 5 
— — 


— — E * 
— 
—— p 2 


1 | 
1 


— — 
— — A____— —  ONInES 
— — —œiĩ—e U— — 
— - —_ —— — —— mas 4 — . 


— bre — n > — 4 — 


5 66 0 Bath and Mountague 8 Caſe. 


niving in * powers, but both thoſe Caſes fin agree that 
all the Circmſtances muſt be ſtrickly obſervemn. bl 
| It may be ſaid then, they muſt be obſerved in Law, but in a 
At Law. Court of Equity it makes another Caſe : fo2 when a man hath 
a power over an Eſtate, thoſe circumſfances are only a guard 
upon himſelf that he may not be ſurpzized into a ſudden diſpo- 
ſition of it: But when deliberately and ſolemnly he hath done 
Quere, in an gz whereby he diſpoſeth of this Eſtate, but there wants ſome 
aCourt of -1ttie ceremony oꝛ circumſtance, ſuch as the not tendring 12d oz 
Equity. the like, a Court of Equity ought to ſupply ſuch a detect to ſup- 
port his ſolemn Intention to diſpoſe of it. Foz plain it is, he j; 
not ſurpꝛiſed into this Act, and fo the Reaſon of thoſe Circmſt 
ces does fail, and they need not be ſtrickly oblerved. 
This way of argument may ſeem ſpecious in a Court of E⸗ 
quity, J confeſs ; but really J think J am able to give a very 
1 plain "Anſwer to it, and that from the nature of powers of Re- 
eee Co. vocation, Jt is certain no Conveyance at the Common Law 
men Law COuld have a power of Revocation annered to it. As a Feoff- 
could have 2 ment and Livery of Seiſin; and that becauſe the Law would 


power of Re- 


vocation an- not admit ſuch an abſurdity, that a man ſhould give an Eſtate ab- 


—— — 2 ˙² Vo — ä—4—— — — 


next. ſolutelp to another, and pet reſerve a power to recall it from him 


gut x Condi. ut his pleaſure, It is ſuch a repugnancy as the Common Law 

tion might will not permit. But a man might have done this at Common 

be annext. Law, he might have anneren a Condition to his Feoffment, thut 

füll he tendered: 12d to the Feoffee oz his Heirs he might enter 
upon the Eſtate, So that the Eſtate which was deveſted out 
ok him by the Livery of Seiſin, might have been reveſted by 
a. perkozmanee of the condition and Re- entry. So it ſtood at 
Common Law. 


power ofRe. But after the 27th H. 8. fo? transferring uſes into poſſeſſion, 


| . vocation firſt Uſes become moze pliable than conveyances at Common Law, 
-me 1" vie wherein this matter, and then powers of Revocation firſt came 


2 H. 8. c. 10. [Mt uſe and faſhion. Mot but that it is as repugnant to a Con- 


veyance after the Statute as it was bekoze, fo2 certainly it fs 


repugnant to give an Eſtate away, and yet have a general power 
over that Eſtate, But a power of Revocation was let in as a 
Condition, and would wozk as a Condition; but whereas the 
perfounance of a Condition at Common Law, would not work 
a reveſting of the Eſtate, without a Re-entry ; now the perfo2- 
mance 02 execution of the power doth transfer the Eſtate to the 
new uſes, oz reveſt the Eſtate in him that had the power without 
any Re-entry, But till there is now a neceſſity of the powers 
being perkoꝛmed, as there was of the conditions being perkonned 
at Common Law; fo? it is the nature of a condition and no mo2e- 
So is Inglefield'g Caſe, 7 Co. 39. 
There was a voluntary Conveyance made with a power of 
Revocation ; and he who had the power is attainted of Trea- 
ſon. Mom all Conditions 3 to the Crown muſt be per⸗ 


4 foamed, 


n 
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kozmed, 02 no advantage can be taken. This power was in this 
Caſe agzeed to be foxfetted to the Crown ; the gzeat difficulty 
was, whether the King conld perkonn the condition, oz whether 
the perkoꝛmance was not tied ſtrickly to the perſon that had the 
power veſted in him? That was the gzeat doubt in that caſe, 
but there was no queſtion but it was a condition, and the Ring 
ſhould have it as a condition foxfeited. TIT CONS 

And it is likewiſe agzeed in Co. Litt. 238. That it is a condi- 
tion, and would have been repugnant to be a general power, So 
that it is not, as they ſay, a guard only upon a man's ſelf to 


pzevent Surpzize, but a Condition. And as a man muſt pertozm 


a condition at Common Law to entitle him to a Re-entry, ſo he 
muſk execute his power, to entitle him to a Revocation. And a 
Court of Equity can no moze let a man in to defeat an Eſfate 
upon a power of Revocation, without a due execution of the 
power, than the Common Law could let a man in to defeat an E⸗ 
ffate upon a condition, without perfozmance of the Condition, o: 
than a Court of Equity can think to let a man in to defeat a vo- 


Where a 
Conrr of E- 
quity may 
help, where 
not. 


luntary Conveyance, without a power of Revocation : fo2 it is 


all but a condition which muſt be perkoꝛmed, oz no advantage taken 


of it; and a Court of Equity may vo great things, but they can: 


- not alter things, 02 make them to operate contrary to their el 


ſential natures and p2opezties, 


J confefs where there is an impediment of executing a power of 


Revocation, o2bviſability of doing it, a Court of Equity may perhaps 


interpole. And therefoze ſuppoſe the Earl of Bath had always had 


this Deed in his cuſtody kꝛom the time of erecuting it, and the 
Duke having a mind to revoke it, had ſent to the Earl fo? it; 


that tho' ſeeing the circumſiances required he might truly purlue 


them, but the Earl had refuſed to deliver it, and the Duke not 


knowing what the power was, had done ſuch Ack with a mind to 
revoke it; J agree it reaſonable, that a Court of Equity ſhould 


interpoſe to ſupport it. But why is that? becauſe the Earl who 


was to have the benefit by this Deed, was the impediment why it 


was not ſtrickly purſued. = 8 
And that is a Reaſon which would p2evatl at Common Law. J 


will put you a Caſe to pzove it, Dyer. 3 54. A. makes a Feoffment- 


to B. with a power of Revocation; if A. at any time during his lite 
pay or cauſe to be tend2ed to B. at the Font⸗ſtone in the Cathedꝛal 


at Sarum 201. A. tenders the 201. at the place in the abſence of B. 


and without any notice to him to attend: this is held to be no Re 
vocation. But ſaith the Book (as it ſhould ſeem) if he had ſent to 


B. to be there, oꝛ ſome fox him to receive the money at the tender, and 
B. would neither have come no? ſent, it had been a good Revocatlon. 
So that where there is an impediment by the default of the party who 
is to have advantage by the non⸗perkoꝛmance of the power; and he 


that hath the power do an Ack that expꝛeſleth his meaning to revoke, 
that ſhall be a good Revocation at Law. - 


J 
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J likewiſe agzee, that in caſe of diſability a Court of Equity may 
tnterpoſe ; and J agzee therefo2e, that in caſe the Duke of Albemarle 
had taken this Deed over with him to Jamaica, and there had had an 
intention to revoke it, and had gone as far as he could to do it, had 
made his TUill, and had ſir TUitneſſes to it, J believe it would be 
a good Revocation in Equity, tho' none of the TUitneſſes were 
Peers, becauſe of the diſability he would be under to have luch 
CUitneſſes. 

And lo that defefive Exetutions ot powers of Revocations may 
be helped in Courts of Equity, in the Caſes of Purchaſers, and Cre⸗ 
' ditors, J take it to be true too. And it is ſaid other particular Caſes 
there may be, wherein a Court of Equity can relieve, tho' the Re- 
vocation be not according to the power reſerved.. And as to that, 
J confeſs ſeveral Pꝛecedents have been cited, and J wonder, 
conſidering the nature of them, that moze have not been men- 
tioned; but J think there are not above 4 oz 5 very much to the 
purpoſe, and thoſe I ſhall take notice of, and trouble you with no 
moe. 

The fir is the Caſe of Thorne and Newman ; and that Caſe is 
no mo2e in ſhoꝛt than this. A. Covenants with B. to ſtand leized to 
ules with a power of Revocation upon the tender of 12d in the Tem⸗ 
ple⸗Hall. A. tenders the 12d to B; who accepts it, but not in the 
_ Temple-Hall. The queſtion was, "whether this was a good Revo: 

cation in Equity? truly J believe it was a good Revocation in Law. 
But ſuppoſe a man make a Leaſe reſerving a Rent payable at 
Michaelmas in the Biddle-Temple-Hall, and there is a pzoviſo of Re- 
entry upon non-payment according to the Reſervation. The Rent 
is paid by the Lefice at the day, but not ot the place; and the Leſſo2 
accepts the Rent, and afterwards Re-enters fo2 bzeach of the 
condition. Ik he have once accepted the Rent, being p2ivy to the 
Deed, that makes it a good perfozmance of the condition in Law 
-abſolutely, So is Co. ii.. 
And lo it is in caſe of a Bond to pay money at a bay and place cer⸗ 

tain; the money is paid befoze the day, and not at the place, and 
the obligee accepts the money. It he after bꝛing an Action upon 
this Bond, the Defendant can plead nothing but payment acco2- 

ding to the condition: And in Evidence he may give it in p2oof, 
_ that tho' it was not patd-at the place and day, yet being received 
by the Obligee 'befo2e the day at another place, this is good Evi- 
dence at Law of payment accozding to the condition: And that 
appeared in the cale of Band and Richardſon t Moor 267. An- 
derſon 198. Cro. Eliz. 142. And this caſe ot Thorne and New- 
man J take to be a good perfozmante at Law; where indeed the 
condition is to be perkazmed to a Stranger that will alter the 
caſe, but where it is to one that is p2zivy to the Deed, J take it, 
it is a good perfounance! a —— any anner mm be good 
in Equity. eee A n : | 
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Another Caſe cited, was that of $with and Afnton, and diene | 
thus : One Richard Aſhton conveys his Eſtate jn Ales with a 


Power reſerved in the Conveyance by any Writing under his Hand 
and Seal, to make Pꝛoviſion fo2 younger childꝛen. Being ſick, he 
pꝛepares Jnſtruttons under his Hand, in oder for Counſel to dꝛaw 
it into kom; and it is dꝛawn into koꝛm and ing2offed { But before it 
is lealed, he dieth; and this was held a good perkozmance of this 


Power in this Court. So here is a defef in the execution of a 


Power help'd in a Court of Equity. 


As to this caſe, J would obſerve, firſt, this is not a caſe upon a 


Power of Revocation to diveſt an Eſtate, no2 a Pexformance of a 
condition. But further, here are Jnſtrutfons pꝛepared, and it went 
as far towards the Execution of the Power as could be, till an Jm- 
pediment came in the way by the Ack of God in the Death of the 

Party, Now J agzee, where there is an Impediment by the Ac 
of God, oz Fraud o2 Default of the Party, who claims by the Deed, 

Equity may interpole. But that does no way come up to the caſe 
in queſtion. 

Then thereis the caſe of Dey and Thwaites, whichwas lately inthis 
Court. Thwaites makes a Settlement to the ule ot himſelf fo2 life 


and afterwards to luch child and childꝛen, and koꝛ fuch Eſtate and E. 
_ fates as he ſhould by any Writing under his Hand and Seal teſtified 


by two credible Witneſſes, limit and appoint. He afterwards makes 


a {Uill, and has but two TUitneſles to it; (ſo that they did not cite 


the caſe right, that ſaid there were not two Witneſſes) But two TUit- 


neſſes are not enough by the Statute to make it a good TUill,and there- 
by he giveth a Rent of 1001. a Pear to ſuch a child, and dies. 


Now one gzeat Queſtion was, Thether the Poweꝛ being to limit 


Eſtate o2 Eſtates, he might limit a Rent out of thoſe Lands? It was 


held in Equity he might; and truly J th'nk that he might at Law. 


There ts, J confeſs, an Opinion againſt it in the caſe of Brown and 


 Tayler, where there were three Judges againſt one. But really J 
think it is good at Law. 


A ſecond Queſtion was, (Uhether this being vold as a Will by the 


_ Statute, ſhould be yet a good Declaration of the Truſt, and an Ex⸗ 


ecution of the Power: ? And J think the Court of Equity did very 
well in decreeing it to be good. Foz tho' it were not eſteckual in all 
Points (as it was intended) as a Will, pet it was a Writing which 


had all the circumſtances required by the Power; and therefore 


ſce no Reaſon to queſtion whether it were good. 

The next caſe is the caſe ofWard and Booth; and that ſtands thus: ? 
Sir Thomas Brereton made. a Settlement, with a Power of Revo- 
cation, by a Writing under Hand and Seal by two Witnefles ; and he 
in a Paſſion one Day to2e off a Label, with the Seal, but afterwards 
repented, delivered it to the Truſtees to be pꝛelerbed to the Uſes ; 
And enquiring whether what he had done amounted to a Revo- 
cation? and being adviſed it did not, he was very well ſatisfied. This 
Cauſe came to be PORE bekoꝛe my _— Nottingham, and adjudged 


no 
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Arundel and 
Philpots sCaſe 


tion upon the tender of a Guinea. She aiterwards makes another 


no Revocation, it appearing there was a continued Jntention not to 


revoke. But Jdelire to read part of the Geound that Decree went 
upon, fo? that juſtifies what J ſaid, in caſe where there is a Diſabi⸗ 
lity oꝛ an Impediment by kraud, this Court may relieve tho' there 
be a fozmal Bevocation. _ | 
There is but one Pꝛecedent moze that J ſhall mentfon, and that 
J take to be directly fo2 the Earl of Bath. Jt is the Caſe of Arun- 
del and Philpot. Mary Philpot being a (Uidow, ſeized of Lands, 
made a Settlement upon the Defendant, with a Power of Revoca- 


Settlement upon the Plaintiff, but without any ]P2oof of the tender 
of the Guinea. Upon a Bill ſuggeſting her Intention to revoke, 


the Plaintiff cou'd not pꝛevail in this Court to ſet aſide the firſt 


Settlement, but was diſmiſt to Law, and o2dered to rry the Title 
within a Twelvemonth, whether revoked oz not revoked 2: And there 
was afterwards a Tryal, and the tender of a Guinea did happen 
to be proved, and ſo the Power was well executed at Law. But 


this Court would not interpoſe to ſet it aſide as a Revoeation in 


Equity, upon the Intention only, without a Dꝛoat of the due Exe- 


cution. 


Concluſion. 


And upon the whole Matter J conclude, that in a Court ot Equity 
there cannot be a Revocation of a Deed, to which a Power to re⸗ 


bol it annexed, but what is purſuant to that Power, unleſs there 
be either an Impediment from the Party that claims by the Deed, 


oꝛ a real Diſability to execute accowing to the Circumſtances. And 


J think neither of theſe are in this Caſe, no2 are any of thoſe Bat- 
ters alledged of Surpaize, Circumvention, Concealment, or the like, 


any good Gꝛounds to ſet aſide this Deed, if they were P20ved, 


which J think thire is no Pꝛetente of, 


Chief Joftice 
Treby's Argu- 
ment, 
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am of the fame Opinion with my Brother Powel : J haſt ſkate 

the Caſe as it ſtands upon this Deed and Will. TheTUill was 
made in 1675, the Deed in 1681 ; and ſhall take notice (as J find 
there was much uſe made of it on one ſive) or what the Expzeſions 


are fn the Will, and ſomewhat of what Defittences there were of 


The Caſe. 


Expreſſion in this Deed. 


Jn 1675 the Dune of Albemarle made his uin; and by that ill 
he veclares: That in reſpet of my Lom of Bath's being one of his 
neateſt Kindzed, and out of Gratitude due to him fo2 many Aﬀs of 
Friendſhip and good Offices done to him and his Family, his CUill 
was that he ſhould inherit all the Parts of the Real Eſtate not there- 


in atherwiſe AT or; and therein he deſires the King to pant to 


— 
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the Earl ok Bath, and the Jſue Pale of his Body, the Title of 
Duke of Albemarle ; and that his Eldeſt Son might bear the Title 
80 Low Mook : And this was intended in Truſt to pay all his 
ebts and certain Legacies in the TUtll, He therein gives a Le- 
gacy of 1000 J. ta Henry Monk (not the Father of the Plain⸗ 
uu the Monks) who it doth not appear was any waps related tg 
im. 3 
Six Pears after, in 1611, this Duke Chriſtopher makes a Deed, 
and in that Deed recites this Mill true as to the Date, but miſtakes 
it in ſeveral Particulars, This Deed ſettles the main Part of the 
Eſtate aftez the Duke and Dutchels their Death, without Iſſue by 
the Duke, upon my Lozd of Bath, part of it immediately after his 


own Death, without Jſſue, other parts upon Sir Walter Clarges, 


and Pr. Greenville : And it has been obſerved, that alin: of all the 
Limitations of the Eſtates in the Deed differ from thoſe in tie lilli, 
at leaſt fn expꝛels Terms, if not in very Subſfance, 
This Deed alſo ſets forth the H20unds why the Duke made it; 
and it is to this effet. He doth declare he was ſo unkoztunate, that 


his next Heir at Law was deſcended from a Regicide, and there foze 
J would obſerve it was not only to confirm the Will, as they would 


have it, but fo2 pꝛeventing ſo d ſhonourable a-Deſcent of the Eſtate 


which he owed to the Bounty of the Crown, and fo2 conveping and 
ſettling, and aT1-ing the Lands to the Uſes therein after declared, 
and confirming and cozroboꝛating that Mill which he did not intend 


to revoke, aud to pꝛevent any Claim either by the Þetr, oz any pꝛe⸗ 


tended ſiirreptitions Mill which might be obtained from him by Sur: . 
p215e : Theſe are the Conſiderations and Reaſons expeeſſed in the 


Dieed, why he gives this Eſfate away from his Heir at Law, 
Both this Deed and ill agzee in this faz Subſtance, that the 


limit the main part of the Eſtate to the Earl of Bath, tho they dik⸗ 
fer in ſeveral of the Limitations to diverſe Perſons: And as to ſome 


ok the Limitations to the Earl of Bath, thep differ too; whether 
material oz no, ſhall be conſidered by and by, 

There is in this Deed a Pꝛoviſo, which makes the gzeat Queſtion 

tn this Caſe, that the Duke ſhould have Power to revoke any of the 


Uſes in the Deed, and limit new ones : But this Power is reſtrain . 


ed by ſeveral Circumſtances ; it muſt be by waiting under his Hand 


and Seal, in the Preſence of Six Witnelſes, three where of to be 


Peers of this Realm, and a tender of Six Pence to the Truſtees 
named in the Oced. : 5 


Afterwards, in the Pear 1687, the Duke makes another (Will, and 


thereby he giveth ſome [Parcels of his Land to Mr. Bernard Green- 
ville my Low of Bath's Bother, Sir Walter Clarges, and others, 
and makes ſome larger ]2oviſion fo2 the Dutcheſs fo? her Life than 
the had befo2e ; but the main Bulk and Reſidue of the Eſtate, is 
by this Mill given to Col. Thomas Monk Father of the Plaintiffs; 
and he doth likewiſe in that CUill make a Petition to the King, 
that he will be pleaſed to confer a Title of Þonour upon him, Reo 
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The Intent 
of the Croſs 
Bills, 


- Particular 


Conſiderati- 
ons in the 


- Cale. 


make him Baron Monk of Potheridge, the ancient Seat of the Fa⸗ 


© That Tdiil of 75, and the Deed of 81, are ſubſcribed hy ſir Wit: | 
nefſes each, this Will of 87, but by three; and ſo the Dekeck of this 
Ulli to make it a Revocation is, that there are but threeTUitneſ- 
ſes, and none of them Peers, and there was no tender of 6 d. to 
the Truſtees. 

The Jntent of the Earl's Bill is, to have an Eftabliſhment of this 


5 Deed againſt this laſt Mill; and the Intent of the Dutcheſs and 


Mr. Monk's Bill is, to ſet aſide the Deed, and eſfabliſh this laſt 
Will and that upon certain Gꝛounds of Tquity, the Deed having 
obtained a Uerdit fo? it at Law, 

This is the General State of the Caſe, the Particulars will be 


mought in beſt under the ſeveral Þeads that J chall mention: But 


ri J ſhall take notice, vs J go, what Progrels this Cauſe has han 


Z ſince it was firſt in agitation, 


Feirſt, Jt was tnſiſted, that this Deed wog a kalle Deed, and that 
was thought fit to be direfed to a Tryal at Law; and it was moſt 
pꝛoper it ſhould be ſo; fo2 it concerned a gꝛeat Inheritance and Free⸗ 


hold conveyed by Deed, and a Deviſe, both Titles at Law, and that 
was fit to be decided in the pꝛoper Judicature fo2 ſuch things, in a 
Court of Common Law by a Jury. Accozdingly, this Tryal was 
direcked in an Ejetment at the King's Bench Bar; and this Court 


ſo far aived the Parties to come to the pꝛoper Queſtion, as to order 


there ſhould no Incumbꝛances ſtand in the way, oz be inſiſted upon, 


but any thing that obſtrufed the trouble of the right ſhould be let aude: 
So that fn ſhozt the Ualivity of this Deed was the thing directed to 


be tryed; it was at coꝛdingly tryed, and thereupon a Uerdi# obtofned 


that the Deed was a good Deed, and the Earl of Bath's Title under 
it, good at Law; and Judgment was afterwards entered up; and 


| that fo? the Defendant” 8 part was not ercluſive : It there had been 


any Wisdemeanour on the other ſide, o2 in the Jury, they might have 
had redreſs by applying to this Court fo2 a new Trpal; nay, they 
may try it again when they pleaſe, upon a new Ejeckment: But they 


have acquieſced under it to this Oay, that is to ſay, now fo2 two 


Pears together: So that we muſt take it fo2 g2anted (at leaſt this 
Courc fs, J conceive, bound by it) that it is a true Deed, and a good 


_ Conveyance of the Eſtate, as much Evidence there is ok it as is 


poſſible ; ſo ſtrong an Evidence, that we muſt take it to be a true and 


a good Deed, and a Deed without Suſpicion : Twelve Men, beſides 
the Witneſſes to it, have (wom the Ualidity of it, (that being the 
ſole Queſtion before them) and this muſt be remembeed all along in 


the Conſideration of this Caſe. 


Indeed the Counſel on the other ſide dd ſeem to ſpeak a little 


l' gbtly of it, as upon a doubtful Evidence, and at laff, that it is 


true by this Uerdi# they muſt admit that this Deed was ſealed by the 


Duke, tho' that was not a little controverted bekoꝛe: But in truth, 
here is the Right ak it was a Oeed _— was a. Conveyance of 
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the Eftate, und now we mut tate it fo? gahted that N A Deedery'd try d 
Deen was tryed and tonifiemed by the Uervift ; ſo that it is a good 5 Vari 
Conveyance at Law, and paſerh'all that the wWows can carry. And paſech all 
therekoꝛe, in our Conſideration of this Caſe, we muſt lay aſide allthe ber the 


Evidences that was, oꝛ was properly to have been given at the Trpal, a8 32's <in 


as carry; andthe 
to the truth and validity of the Deed: And J, fozmy part; can allow Valid no 
my (elf no Conſideration ofthis Deed in ſpeaking to it, but luch agate do be queſti- 


Conſiderations of Equity, conſiſtent with the Truth of the Deed. wa] 
And that is now the only thing that is to be applien unto, what 
| there is in Equity, and Conſcience, why this Deer Hould be ſet aſide 
when it is allowed to be good in Law,; there is no doubt but there 
may be good gꝛound, in ſome Caſes in Equity, to ſet aſide that which 
is good at Law, But the Queſtion is, whether in this Cale there 
be any ſuch o2 no? 

But befoze J pꝛoceed to the Conſideration of what has beeit in⸗ 
ſiſted upon in that kind, J deſire to take notice of ſomething about A 
the (Will of 87. J am very well ſatisfied that that Till is well „ 
moved: There is my Low Chief Juſtice Pollexfen hath pꝛoved the 
Jnſtruftions given fo2 the pꝛeparing it, and the dzawing of ft; and 
there are Three Mitneſles that ſpeak to the Publication: And this 
is confirm 'd by the Teſtimony of Sir Kobert Clayton, who ttanſ- 
ated the firſt part of that Affair, to bring the Duke and my Low Chief es 

Juſtice together: And J do equally refef all the Evidence on the one 
tive and the other, againſt the Truth of either the Deed v2 this 5 

Then this Will would have been a good Diſpoſition of the L 
if the Law did not Hinder; this 1s, if this Deed did not ſtand iti 155 

wap, as a pꝛioꝛ dilpoũtion, and found good in Law; ſo the Der is 
good, it Equity do not hinder it. Now the mounds of Equity 
which my Low Mountague's Counſel inſiſt upon, are J think theſe: The heads 
J have made indeed four of them, but in fubſtance'J.do not differ from ef Panty 
my Bzother Powel about them, for I compzehend that the Deeds in dhe N 
being ancillarv, as it was called, and attendant upon the UUill, Caſe 
under the head of a Revocation in Equity: J ſay the Deavs ot _——_— 
quity inſiſted upon, to ſet aſide this Deed, are Four. 

Firſt, Surpzize and Cirumvention in obtaining of it, and that © 
relates to the Creation of it. 
Secondly, Concealment from the Duke, and this by my Loꝛd of 
. Bath, and lo he was not infozmed how his Power was circumſtan⸗ 
cen, and therekoꝛe not able to execute his Power acroꝛding to the 
Circumſtances, which makes it become a fraudulent Deed, and k 02 : 
| that Cauſe-the Plaintiffs ſhall have relief againſt it. 

- Thirdly, There is a Revocationin Equity, tho it be not in all points 3. 
ſuch as would be ſufficient in Law, yet there is ſo much done toward 
it, ſuch a'Solemnity in the Aﬀton done, and ſuchan Jmpediment of 
dan moze, as will amount to an equitable Revocation. 

The Fourth head is that whichwas mentioned ok the truſt in thedgd. _ 4. 
As to the firſt Point of Surpiize, it was a Head much laboured by Anſw. to 
the C Caſe, on the Plaintiffs — 15 J confeſs J am ſtill at a Loſs, the firſt. 


fo? 
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Sarprita, 
what, and 
how conſi- 
deredin Law 
and Equity. 


to! the very Notion of Surpzize, fo2 J take it to be cither 
Falſhobv oz F ee that is, tho J take it they would not tife the 
Moꝛd, in this Caſe, Fraud; if that be not the meaning ok it, to be 
ſomething done ſuddenly and unawares, not with all the Puecalt- 
tion and Deliberation as poſſibly a Deed may be done. 
Here was a Caſe cited not long ago, in another great Caſe in 
this Court, out of the Civil Law, about Surpꝛize, but that was 
under another Head : That is, A Man was inkozmed by his Rind 


» man that his Son was dead, and ſo got him to ſettle his Eſtate up⸗ 


on him: This is called in the Civil Law, Surreptio. J know not 
whether that Cow will. anſwer thoſe Gentlemens Notions about 
this Matter. Now the Civilians define that thus, Surreptio eſt 
cum per falſam rei narrationem aliquod extarquetur; when a Man 


will by falſe ſuggeſtions pꝛebail upon another to do that which other- 


wile he would not have done. 


And J make no doubt but Equity ought to fet aſide that, but then 
this is properly called Fraud, and that muſt be made out, it can ne⸗ 
ver be intended, J find not any ſuch thing pꝛetended to be made 
out, that my Loꝛd of Bath did uſe any falſe Suggeſtions tothe Duke, 
0 Inkozmations at all, fo2 what appears iu the JNoof; J beg pat- 
don if J miſtake oz koꝛget any thing of the Pꝛook. 8 

Then here is Matter of a Surpzize objeted, which muſt be ſome 
thing that will not avoid this Deed at Law, but will avoida Deed 
In Equity, which yet is not dire Fraud oꝛ Falſhood in the Party, 
but is to be gathered out of the particular Circumſtances ok the 
Caſe; but what in certain to make of it J confeſs J cannot teil. 

J would repeat the Tows that the Plaintiffs Counſel uled: 
They ſay it is abſurdly drawn, it was unduly put upon the Duke, 
etwas done without his peruſing it; it was contrary to his common 
Inteution, bekoze and after the Sealing of it. It muſt be admitted 
that there was Deliberation, and Conſideration, and Intention 
enough pꝛovedto make it a good Deed at Law, otherwile there would 
not have been a Uerdit fo2 it: But it ſhould ſeem there was not 
enough of theſe in Equity, and the want of this is what they call 
Surpzize, and that muſt avoid this Deed in Equity. 

But J confeſs J am not ſatisfied that there was any Surpꝛiʒe 
in this Cale in any thing: The Duke at the time ok making this 
Deed was under no Foxce, no Reſfraint, no Falſe Inkozmation, 
_as J obſerve, no no2 any Sollicitation from my Low ok Bath at 
all: He was in his own Houſe at his kull Liberty, he was in very 
good Company; fo2 J take it fo2 gzanted, (as J ſhall inſiſt further 
by and by) that Sir William Jones was by at the Execution of this 
Deed, and a Witneſs to it; the Duke was under no Sickneſs, no 
CUeakneſs : And J muſt take notice of one Pꝛoot moꝛe which was 


mentioned, He had not been dinking. but was in very ſober Com- 


pany, This appears to be the Condition in which the Duke was 
at a ſealing of the Deed in aa 
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But let us conſider what are the Particulars of Surpuze, that 
they who oppoſe this Deed inſiſt upon; J think they are reducible to 
theſe Three. There was a Want of Collateral Circumſtances that 
uſe to attend the Execution ok Deeds, made with good Deliberation, 
and without Surp2ize : Then there are ſome Obſervations made 
upon the wowing of this Deed, which argue a Suxpzize : And then 
they ſay it muſt be obtained ſurreptitiouſly, becauſe it is contrary to 
his conſtant Intention and all the Courſe of his Acings as well 
bekoze as after that time. Bo We METS. HE OW: 
Firſt they ſay there is a want of Collateral Circumſfances that are 
to attend the Executions ok Deeds made with good Oeltberation, 
and without Surpꝛize, and that appears in theſe Particulars. 
- Firff, Jt doth not appear who drew this Oted : It is certain, they 
ſay, that it could not be Sir William Jones, and J think ſo too: They 
obſerve, and with very good Reaſon, that he ſaying, 1 approve of 
this Proviſo, doth p2ove that he did only concern himſelf with the 
P2oviſd and did apply himſelf ſingly to that, and did not manage 
the Body of the Deed. a ne OE Ee; 
Then it doth not appear that the Draught cf this Deed was read, 
oz the Deed ſubſigned, oz counterſigned by Counkel, as was the 
Duke's uſttal Method; no2 was there any Counterpart ofthe Deed: 
CUhereas to the TU of 87, it was carefully drawn and made, any 
three parts of it pꝛepared, and then there were very great Perſong 
concerned as Truſtees in this Deed, and yet ſeveral of them knew 
mothing of it. EE 8 | 
To this J muſt acknowledge. that the Dbjetton is fo2 he moſt 
5 pet true; but how far it is an Dbjeifion we ſhall conſider further 
bp and by. ) ³ĩ³»—e og 3 
Firſt, ko; the want of Jnſtrufions about the dawing this Deed, 
this is now above ten Pears befoze it comes in queſtion ; and ſuch 
Jnſfrttf#ions there might have been, but in length of time loſt o2 laid 
aſide ; and when once a Deed is actually made, g2zeat Perſons, as 
well as leffer ones, are careleſs of the Pꝛeparations of ſuch Deedg: 
The Deed binds the Eſtate, and if that be carefully kept, there may 


eaſily be u Megligence as to the reſt, 


- 


AJ did obſetve before, that tho the particulat Limitations in the 
firſt Till and tbis D eed do differ, yet both Deed and CUill do agree = 
in Subſfance to ſettle the Bulk of the Eſtate to my Lo2d of Bath. 
It is likewiſe obſervable, that there is a ſtrong Pyoof Sir Thomas 

Stringer drew this Deed, fo2 his Hand is intetlin'd in every Sheet of 
the Dꝛaught; and as J vo remember his Son writ if. Sir Thomas 
Stringer was at that time my Low Duke's Counſel; and J conkels 
there have been repozted ſeveral things about this Matter from his 
Mouth, which becauſe they are very various and inconſiſtent, J with 
he had been alive, that he might have ſet all righe ; but as the 
Matter now ſtands here, it has rendred him vey doubtful in the 
Jon 
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F confeſs J do pelieve Sir William 1 had too little Patience 
(give me leave.to ſay ſo) and too much Skifl to make ſuch a Deed; 
I ſpeak as to the Art and Skill of fzaming it; therefore I conceive 


he did. not, dut Sir Thogas Stringer did. 


As to the not reading df the Deed to the Duke, which the Defen- 


dants. Countlel do objef, neither was the ill of 37 read to the 


Duke at the time ot his ſealing and publiſhing it: So: far it is true, 


that after it was-ing2ofſed and bꝛought to Sir Robert Clayton's, it 


was not read to the Duke; but the Particulars of it he had been 
acquainted with at the time ol the dꝛawing, and ſo it might be as 


to the Deed too, fo2 any thing appears to the contrary. 


That there was no Counterpart, and that the Truſtees were not 


- acquainted with it: The Anſwer is, That the Ouke did intend it as a 


Secret, and therefoze the leſs notice was to be taken of it; and the 
Duke intending mainly by it an Advantage to my Loꝛd ol Bath, it wag 
thought fit to be concealed, fo2 ſome Reaſons, from the Dutcheſs. | 

But after all, I know no ſuch Rute in Equity; Jamſurenoneof 
the Pꝛecedents that J have ſeen come near it; that where there is a 


its being read to the Party at its Execution, no Counterpart; oꝛ the 
Truſtees not acquainted with it, that theſe are ſufficient Gꝛounds to 
ſct ſuchaDeedaſide in Equity: J do not think any of the Pꝛecedents, 


dz all of them together (and J am fure I have read them all) will 


ties of Expꝛeſſion, as (in part of Dower) and (in full of Dower) 
which are not Phraſes that look like the Ad of a Lawyer, one well 
killed in the pꝛoperty of the Law-Dialef: Jt doth allo miſrecite the 


Impropri ie. 


ties of Ex- 


preſſion, and 


Mifrecitals, 


are too {light 
Acts to avoid 
Deeds, which 


are well pro- 


ved. 


amount to pꝛove any ſuch thing. 
The lecond Matter to make out the Surp23e, is tome Conſidera- 5 


Deed fo2 the making of which no Inſtruſtions are found, no Pꝛoot ot 


. 


tions taken out of. the Bowels ok the Deed it ſelf, ſeveral Impꝛopꝛie⸗ 


All of 75, that is particularly, as to the Lands given to the Dut⸗ 
cheſs, that they are given fo2 Life, when it was only during her TUt- 
dowhood : Gf Lands are laid to be given to Mr. Greenville as if 
he were immediate Deviſee, whereas it is a Deviſe to him in Re- 


mainder akter a Limitation; to/the Duke in tail. 


But certainly Impꝛopꝛieties of Expꝛeſſions and Miltetitals in 


mobed, as this Deed in queſtion has been: They are rather in- 
deed | Flaws and Objetions that go to the manner and koꝛm, than 


the ſubſtance, and chew rather want of Art in the Counſel that 
drew it, than want of Poneſty and Integnty in the Deed it ſelf: 


Belides that, à Deviſe to one fo her (Uipowhood, is a Devile fo: 


Lite in one ſenſe, and Common Parlante, tho! it be defeaſable ; 


und a Depiſe 


1 one in Remainder, 18 a Devile to bene tho not an 
immediate ones - 
Deed i rele ig, that hare are E- 


Another Obſervation out of he. 


Deeds, are too flight ads to avoid Deeds ſo made, lo atteſted, ſo 


| ſtates limited to the Duke s younger Sons out of Lands which he had 
no Power to create o2carve ſuch Eſtates out of, they being ſettled be⸗ 


fo2e — bis Marriage on the Elveſf won: and that is true ; it is ſo, 


3 as 


0 


„* 


— 


Bath and Mountague's Caſe. 


77 


as to the Lands called Norton Diſney: But there are other Lands 
not compzzed in the Settlement, and all the reſt that were new 


Purchaſed, were in his Power to ſettle as he pleaſed. 
But the gꝛeat Objection out of the Deed is this, That this Deen 

doth in ſeveral Places declare it ſclf to be made to confirm and co2- 

roboꝛate the TUill in 75. How comes it then to paſs, that it ſhould 


differ kꝛeom it in all the Limitations, except one? And that is in 
the Dꝛaught of my Low of Bath's own wꝛiting; and that part of - 


the Eſtate is by rhe Deed to come to the Lozd of Bath, upon fat- 
lure of the Ouke's Iſſue Male only, ſo that his Daughters are 
_ wholly debarred. | | | 

To this J ſay, what they objef, (that there is rather a Contradi⸗ 
tion than a Confirmation of the TUtll) is true; Jam not ſatisfied 
J aflure you in that which the Defendants ſay to it, that the Il ill is 


mentioned only, as to pꝛeventing the Deſcent. It is firſt mentfon'd 


there, but J think it goes through, and is repeated moze than once; 
but that which J would obſerve, is this, that this Deed does confirm 


the Will in the main and ſubſtantial part of it, theſettling the Bulk 


of the Eſtate upon my Lo2d of Bath. 


Beſides, the Expꝛeſſion of the Deed is not only fo2 confirming rhe 


Will in 75, but alſo to the ſettling of the Lands to the Ales after 


declared ; and if it do not confirm every Limitation, yet ic doth 


in the ſubſtantial Settlement of the Eſtate. 


It was further ſaid, that the only Limitation which ag2ees with 
the Will, is that which is in the Ozaught of my Lo2d of Bath's 


Hand-writing, where Lands are limited to my Lo2d of Bath, after 
failure of Jſſue Male with Ercluſion of the Daughters, which, the 


Plaintifs ſay, it can not poſſibly be imagined the Duke ever intended 


to do. But J muſt mention what Anſwer the Deke ndants give to 
it: They ſay the Duke had then 15000 1. a Pear: and he makes 


an Jncercefſion to the King to beſtow the Honour of Albemarle up- 
ou the Earl of Bath; and that it might not go alone, he limits 
30001. a Pear upon his failing of Iſſue Male; lo that the Honour 
ſhould come to the Earl, and there was enough left ko? Daughtets. 


Now if their Uaiuation of the Duke's Eſtate be right (which truly 
J know not) it is ſome Anſwer why ſome part ſhould be given to 


the Earl only after the failure of Jſſue Male. | 


But then J would obſerve too, the Deed by this Obligation doth 


confirm the Mill of 75, and that CWill alſo affirms the Deed: the 
Will of 75 were once well, as J ſee no Colour to the contrary, 


then J am ſure all theſe Objections from the Duke's contrary Jnten- 


tions are all anſwered, that he never intended to give him his Eſtate, 
foz if they admit that the Mill was once the true (Wil of the Duke 


of Albemarle, then there was an apparent Jntention in the Duke 
of Albemarle to give the Earl of Bath the Bulk of his Eſtate if 


he died without Jſſue. 
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Now as to the Uariations in the Limitations of the Deed from 
thoſe in the Mill, J think truly it ſtands indifferent to one ſide oz 
other. F02 here was the Diſtance of fir Years between them, and 
the Duke might alter his Mind; it might be one way one tline, and 
another time another; he might alter his Mind as to his Daugh- 
ters, he might aſter ſo many Years deſpair of Jſite.; and lo not 

mind the making any Pꝛoviſion fo2 them, he might change his 
Pind as to his other Kindzed, and therkoze might in theſe Par- 
ticulars vary krom the Till of 75. 
But J wouid ſtill have this obſerved, that in Subſtance they do 
aͤgꝛee; he doth p2eſerve the ſame Favour and good Intention koꝛ my 
Loꝛd of Bath to give him his Eſtate as his neareſt Kinlman: It 
then theſe Limitations in the Deed were purſuant and ag2eeable to 
the Duke's then Mind, it is. no Hatter if there be any ſuch Uarta- 
tions 02 Alterations from what was in the Mill; and that it was 
anzeeable. to his Mind, then, J ſhall by and by take notice of-fome 
things that occur in this Caſe, and which ſeem to ſatisfie me in it 
that this was his Intent. Fo2 J did obſerve, that one thing they 
ini{iſtcd upon, to, ſhew it was by Surpztze, was, that this was con- 
trary to the Intentions ok both the Dukes of Albemarle, and the 
conſtant Series ok Purpolcs in the Family, and they undertake to 
give Inſtances of it. 
The Dekendants Coltnſel ſay, That his Intention was to give 
; his Eſtate to the Earl of Bath, who was his near Kinſman; to whom 
he had very g2eat Obligations; that my Low ok Bath was concetn'd 
in that gꝛeat Action of Rettonug the Royal Family, which was the 
Raiſing. ok his own 5 that he was a conſtant Friend of Duke 
George, and his Son's chief Counſello2 and Adviſer ; and that 
the Family, were under g2zeat Obligations, is and muſt be admit- 
ted both krom what is in the Deed expꝛelled, and what is otherwile 
The But the Plaintiffs fay no, they had no ſuch Intention, neither 
Plaintiff one oz other of them, and particularly Duke. Chriſtopher had none, 
Suggeſti- neither bekoze the making, of this Deed no2 after. Duke George 
ons makes his Will in june 1665, wherein he gives all his Real 
and Perſonal Eſtate to his Son, and nothing at all to my Loꝛd 
ok Bath. J did look into the Till, which is very ſhozt, and there 
is nothing given to any body but his Son, that is the whole ok the 
= Qill z then in the. Pear 1669 is the Settlement made by Ouke 
I Seorge upon his Son's Parrlage, and there is nothing ſettled 
Apon my Lozd of Bath, not ſo much as a remote Remainder, In 

73 Duke Chriſtopher. makes his Mill, and therein gives great 

25 Lenooies tothe Dutcheſs, but not to the Earl of Batb. 

Thele are Inſtances befoze this Till and Deed, but the Anſwers 

3 given them are theſe, which makes me not ſatisfred with the 
P Plaintiffs Objecttons o2 P2oofs of his never intending fo give 
my Low of Bath his Eſtate, ah 
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Firſt, as J ſafd, Duke George's WL is very ſhozt, and takes Anu er'd. 
notice of no body but his Son; and as he gives nothing in ir to my 
Tod ok Bath, | fo neither doth he to any body elle, and that very De⸗ 
vile is void, becauſe it was to the Son and Heir, to whom it would 

without that have deſcended; and it ſignifies very little to their pur⸗ 
pole, being in the ſame Pear with King Charles s Sign-Wanuat 
at his Bequeſt to pꝛomiſe the Earl the Oukedom upon failure ok 
Aae... 2 5 
As to the Parriage⸗Settlement in 1669, there is indeed nothing 
ſettled on the Earl of Bath, fo much as in Remainder ; but in ſuch 
Settlements Men uſually da pꝛovide anly fo2 the Iſſue of that 
Marriage, and fo leave the Dilpoſitlon ok Remainders to luble⸗ 
1 os eee Ho BE” 
2g to the Mil of Duke'Chriſtopher in 1673, at that time they 
_ fay he was but a Mino? of twenty Years of age, and it was only to 
_ diſpoſe of his Perſonal Eſtate; fo2 as tohis Lands, if he had made 
- any Devilſe ok them, it had been void, and the Perſonal Eſtate was 

at that time about $0000 l. But within a Pear oz two after that, 
when he came of Age, is the Mill of 75 made, and there is a migh⸗ 
ty liberal Gtft made to mp Lo2d of Bath; and purſuant to his Fa- 
ther's Deſire, and King Charles his Pꝛivy Seal, doth he make that 
BVBegqueſt fo2 the Dukedom fo2 my Lo2d of Bath. And it muſt be ab⸗ 
lerved, upon ail theſe things, that as there is nothing given to 

my Lord of Bath in Duke George's Mill and Settlement, no2 in 
Duke Chriſtopher's Will in 1673; ſo noz is there any Lands in 
either ok them, no2 in the Till of 1675, 02 Deed of 81, given 
to Thomas Monk the Father ok the now Plaintiffs ; lo that that 
1 is much ſtronger againſt them rhan againſt my Loꝛd of 


Now J do not find any ]2oof of a PDꝛovocation 02. Cauſe giben 

by my Lozd of Bath, to make the Duke totally change from 

this Intentton, to give him the g2zeateſt:part of His Eſtate, and 

put him quite out of his Favour, noz doth it appear he was 

ſo; here were [ſeveral Letters read, there have been Copies 

of them bzounbt us, and J have looked upon them; againſt 

"theſe Letters it has been -obferved, that there is no notice ta- 

ken in any ok them of this Deed, but there is ſome of the 
ill of 1987, while the Duke was in Jamaica about the Death 
Won r 9055536 15 Nun 8 

J confeſs. J cannot ſay there is any one Letter that ſpeaks of 

this Deed, by the Mame of a Deed; but there is one oꝛ two 

that ha ve an Alpect upon it, and very near reſpe# unto. it, and 

cannot refer! to any thing elſe, particularly that which was wait- 

ten relating to my Lozd Lanſdown, when he was going to / 
travel, and another about his Marriage, wherein he takes no- rol 
tice how much he was concerned in him, even next to his Fa- 

ther himſelf; as he very well knew ; and that he wote fo much 
about him fo2 Reaſons beſt known to the Earl himlelf; this a 


* ” LS 
RH I ome 


TY Mi * 5 
48 
y 4 1 
A 
FA by * Fs 
. 158 * 
71 4 * 
t K * p 
un 4.58 
: 91 
of LEES + 
'*. 4; 
5 117 
18.148 
"8 |! 
7 1 
> 9 C if 
Are: 
$34 87% 
fot | 
: 4 
3.1: 
84 
v $ * 
A 
I | 
| $i 1 
Ann 
A 
1 14 
„ 
4 
1 
Ba 
N 
Lo 1 | 
? "It 
10 hs 
1 . 
8 Hob 
e 
* 71 
G | "1 
i 1 a3 
1 J 
1 : 


« 
, k 
0 — 909 — —— 
— — — — — — — — — 


"Bath and Mountague 8 Caſe. 


* * — 


to n at the ſame Conveyance, and aims at this Deed, t to my 
thinking, direitly. © 
They have made another Obiedlon. thai che Duke never intended 
to leave any part of his Eſtate to Sir Thomas ages, becauſe he was 
under the Puke's Dilpleaſure, upon account ot ſomething he toon ill 
from him, but that receives an eaſie Anſwer ; what is limited to him 
is but a Remainder, and that of no g2eat Eſtate neither; beſides that, 
the Evidence of the Duke's being diſpleaſed with Sir Thomas, is but 
à hearing by a third hand; but J find no diſpleaſure pꝛoved at all that 
Gas conceived by the Duke againſt my Loꝛd of Bath ts the laſt: Come 
we then to the Time of making this Deed, and let us ſee whether 
the Duke did really intend what the TUows of this Deed do impoꝛt, 
and that J think is made evident by P2oofs that have not been an. 
ſwered: 02 contradiſted; The Deed takes notice of the very g2eat 
and many Ats of Friendſhip and Kindneſs received by him and by his 
Family from mp Lozd of Bath; and it is pzoved, the Onke declared 
it ought never to be fozgotten, noꝛ could he ever make him ſufficient 


amends. It ſhould ſeemhe had pꝛocured his Father's Garter fozhim, 
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when he might have had it himſelf; he thereupon tells Mr. prideaux 
that he was ſettling oz had ſettled his Eſtate upon my Lo2d of Bath, 

which muſt be much about the lame time that this Deed was made. 
One of the Ulitneſſes to the Deed ſays, at the ſealing of it he 
withed he could have done moze foꝛ him. | 
But to me, one of the cleareſt Eoldences of the Dukes Inten⸗ 
tion to do this fo2 my Lozd of Bath, and that it was no ſurpzize 
upon him, is the Pꝛelence of Sir William Jones at the Execution of 
this Deed ; fo2 J do take it upon the P2oofs, it is moſt evident that 
he was then pꝛeſent; and J wül tell you what the Evidence of it 
is: Mr. Vivian ſays, he was okten uſed as Counſel fo2 the Duke 
of. Albemarle, and pꝛincipally relped upon; and this Vivian hap- 
pens to be one of the ſurviving TUitnefſes, and he poſitively ſays, 
Sir William Jones was there, and a TUitneſs to the Deed; ſo ſays 
Mr. Strode, who knew him very well; and the Third ſays, there 
was a meat Lawyer there, though he doth not pꝛetend to know 
him, it is Clark: Mr, Hebblethwait ſays he believes the Name 
indozſed is Sir William's Hand-wiiting, and no better Witneſs 

could there poſſibly be fo2 that purpoſe than he; no2 could there 
be gꝛeater Evidence than thoſe Multitudes of Jnſfruments that 
were pꝛoduced in Court, whereby to my Appzehenſion it did appear 
_ plainly that the Charaters did very well agzee. 

- Now if Sir William Jones was there at the ſealing of this 
Deed, J think J need ſay no moze upon this Point; he was 
_ a Gentleman vezp well known to be both of g2eat Ability and 
 Jntegzity, and Reputation; and he would never have given up 
all his Honour and Reputation, and the Quiet of his own Con- 
ſcience, to make. one in a Confederacy of circumventing this Moble 
Duke, 02 ing any one ok his Eſtate, and therekoꝛe "I 
him 
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| him firſt to be pꝛelent which J really do, 4 dannot but conclude 
that it was really and bona fide done without Fraud oz Sur- 
prize. Beſides this Evidence, there are ſeveral diſcourſes alſo 
that have ben proved, wherein the Duke hath declared both 
his intention, and that the thing was done, which ſheweth he 
was not lurpuzed into it, J name Pr. Crofts in particular, 
who mult be admitted to be a god TUitnels, * being one of the 
thee Uitneſſes to the Will of 1687: And he ſays the Duke of 
=—_ told him the Earl of Bath was to ſucceed to his E. 
_ nate; 

It is indeed objected upon this Head, what needed then all this Objeftion 
Pꝛivacy be uſed ? whythould the Ouke conceal it from the Dutcheſs 
his Lady, to whom he had been ſo kind in it? why from the Duke 
of Newcaſtle and the other Truſtees, Perſons 'of Quality and 
Hondur? They ſay it could not be fo2 any diffatisfation the 

Duke had with his Dutchelg, fo2 they always agreed very well 
together, and they have tead the Teſtimony of my 'Low Carmar- 
then, who ſays that he never obſerved a Couple to live better 

together, 62 any Woman to carry it better towards a Husband 
than the Outchels, and they have pꝛaduced you ſome Letters from 
her Duke to her which ſhew great Fondnels and Aﬀettion ta 
"T5 - 

Truly in the firſt place J do not know why any Reaſon ould Anſwer, 
- be expefed to be given why he uſeth Pꝛivacy in any Action he doth, . 

Cure he may 92 he may not at his Pleaſure ; there may be pzivate 
Cirtumſtantes that map induce him (and that with very good 
Reaſon) to uſe moze oz leſs Paivacy in the Aﬀairs he tranſats. 
But beſides this they bꝛing you in Pꝛooks that J cannot but men- 
tion, that the Dutcheſs had conceived. a diſpleaſure, though it be 
not known fo? what Reaſon, againſt the Earl of Bath ; that the Duke 
wos uncaſie under her Impoztun ties to do what he had no mind 
to, and that was the Cauſe ok his dzinking ſo hard to divert him⸗ 
ſ:if; the Duke was appꝛehenſive ſhe would purſue her diſplea- 
ſure againſt my Lozd, and he would have but an unquiet Like 
ik ſhe came to the Knowledge ok this Settlement, at leaſt till 

tHe had pꝛevailed with him to alter it, which he refolved not to 
- B85: 

Now it may be (J ſpeak it with all the due Reſpct to my Lo | 

Carmarthen” 8 Evidence ) that the publick Carriage might be plau⸗ 
ſible, eſpecially in the Pꝛeſence of one of his Quality, and pet there 

might be ſome latent diſpleaſure which might beak out amongſt 
themſelves whenever my Lozd of Bath came in competition with 
thoſe fo) whom my Lavy Dutcheſs had moze Aﬀettion, and would 
make uſe of her Intereſt in the Duke about it, and the Councel 
fo; the Plaintiffs could very hardly maintain but that the Duke had 
once an Intention that my Low of Bath ſhould have his Eſtate, 
till, ſay they, he came to have the Knowledge of one of his own 
Name whom he deſigned to pꝛeker * Povide foz, S 


: - 
„ 3 2 - — 2 — — — 
. l þ 
. « . —— = * -_ * 
C g —— — 9 f 3) — * * — 
2 - 3 - AA Foyer hey SOR 3 22 223 ** o 8 
* i ret es —— — * 7 2 - — > 2 . - 7 - — — 1 et <-/ ws 
3 - * N N . > — —— rae s N * s 
merry x = 5 Gr Aa — 2 —ꝛů . nn — - N 
. * a — — —— * - . EE Oe Os 2 
y bon, - a * — 
us . a ” 
3 


i 
r — Y n 1 2 3 — 8 r 


82 


1 ann TTY 


Bath and Mountague's Caſe. 


. 3 *.. 
— 


Ik ſo, then J am ſure the firſt time that any ſuch Change 
of Mind doth appear, is by this Will of 87; fo2 befoze that 
they do not pretend to any thing done ko; Colonel Monk, and 
that will ſerve to anſwer that Objeition that this Deed of 
1681 was againſt the Duke's conſlant Intent befoze and at that 


It is true, he both call Colonel Monk Couſin in this Till of 
1637 : (Uhether he was a kin to him oz no, doth not appear in 
Pꝛook at all in the Caſe, but on the contrary it is in Pꝛoot that 
my Loꝛd of Bath ig really neat a:kin to him; and it was as much 


his Intent when he made this Deed to keep up his Title and 


Objection 


As to the Mill of 1687, that doth declare his laſt Intention, and 
that they ſay is moſt pꝛobable, that mp Loꝛd of Bath ſhould not have 
the Eſtate, but Colonel Monk ſhould; to2 it was a Till made 
with great deliberation, being five o2 ik Months preparing, great 


Honour in my Lozd of Bath's Family, as can be imagined o; con- 


Advice about the dꝛawing of it taken, particular Jnſtrutions by him⸗ 
ſelk given, ſeveral Copies made andleft with ſeveral People. On 
the other ſide they obſerve the diſtance of Time, ſix Months between 


the Preparation and Execution, which is not an Argument that he 


was very fozward to do it; but rather an Argument that he was 
r to do it, and the very time of executing it was when 


as very uneaſie about his being fozced to execute the Con- 


 veyances of Dalby and Broughton to mp Lo Jefferies; his Mind 


was then diſturbed; but if he had a teal Intention and Purpoſe to 


 Revoke the Deed, he had an Oppoztunity to get this Revocation 


done i" their Pyeſence, and afterwards he might eaſily have got a 

pad Veer, CO EY, TIT 
The great Objettion is, what ſhould the Ouke take all this Pains 

fo2, and this Care and Thought about the Pꝛeparations fo2 this Till, 


lo carekully execute it, deliver the ſevcral Parts to ſeveral Perſons, 


Anſwer. 


and all fo; nothing? J do admit it is a great Objeftion, and J 
think there is but one Anſwer to it, but that is a petty plain 
and ſtrong one: Thy was all that Care and Thought uſed about 
the Mill of 1675, and the Deed of 81: did he intend nothing by 
it then? and if he did then intend ſomething, what P2ovocation, 
what Demerit, what was done oz icft undone by my Lo2d of Bath to 
change the Duke's Mind, that whereas befoze he gave him all his 
Eſtate, now he ſhould give him never a Farthing ? truly J think it 
was the Duke's Intent to do this laſt Ad only fo2 his own Eaſe; he 


new the Dutcheſs had a diſpleaſure to my Lozd of Bath, and 


therefoze he himſelf deſigning to expꝛels his Kindneſs to my Loꝛd 
of Bath, would make ſuch a De, and put it out of his own 


- Power to alter it upon any flight Attempts, oꝛ unleſs be ſhould have 


reaſon to change his mind towards him upon extraoꝛdinary Occaſions 

and Circumſtances; ſo by not complying with theſe extraoꝛdinary 

Terms in the Power, he could peſerve his Purpoſe towards my _ 
2 L | | | 0 
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of Bath, notwithſtanding any Attacks upon him. and yet by⸗ſuch a 
Mill as this he could pacify the Impoztunities of the Dutcheſs, 
who not knowing of the Deed, did acquicſce in a Settlement by 
Mill, ſo Things might paſs eaſily, and he not being diſturbed by 
any Vickerings 02 Milunderſtandings between the Outcheſs and 
my Low of Bath. 5 
And truly it appears by what Dockoꝛ Benwick ſafth, that the Duke 
was to bup his Peace at home by ſuch a Compliance, fo2 he was 
told the Outchels would be very bad as to her diſtemper if her de- 
ſires were not anſwered; and in Jamaica there is Pꝛoof of a very 
great Uneaſineſs the Ouke was under, the Chamber was lock'd up, 
and Perſons that came to him were to2ced to come in at the (Uin⸗ 
 dows. J have been long upon this Head of Surpztze, betauſe it 
was fo much laboured by the Cottncel fo2 the Plaintiffs ; but after 
all this J think it is but a ſhozt Point; here is a Deed made in 81, 
fully pꝛoved and kound to be a god and true Deed by a Uerdii at 
Law, and as ſuch, is a good and ſufficient Conveyance of the Land 
at Law: And that is made to my Lo2d of Bath purſuant. (as to the 
O2ound and Subſtance of it) to the Tul in 75; though all the 
particular Limitations do not agree; here is no Fraud, no Falſe 
hood p2oved, no P2afice that appears at all upon the Duke to ob. 
tain it. But here is the want of a Counterpart and want of no- vent of. 
tice to the Truſtees, and theſe mult be Matters to make out a Sur⸗ Counterpare, 
pꝛize to ſet adde this Deed, e 


J confeſs J am at a very great Loſs upon what G2ound of Rea- Tratees, no 
ſon that Rule is founded, and am totally to feek fo2 a Pꝛecedent to be Cauſe ro fee 


guided by in the Caſe, and therefoze J cannot but be of Opinion in Faul 
that it cannot be ſet aſive in a Court of Equity upon that Point. 
The next thing is that of Concealment; they ſay that this Deed The 2d 


was ſecreted and concealed by my Lom of Bath from the Duke of Head, and 
Albemarle, that he might not know the particular Circumſtances of Anſwew 


his Power ſo as to purſue them when he had a purpole to execute it; 
and this they ground upon a Matter of Fact, which they ſay is te- 
liſied by one of the TUitnefſes to the Deed; that the Deed at the 


time of the Execution was delivered to the Earl of Bath. and ſo 


they ſay it was kept by him, and the Particulars of the Power were 
foꝛzgot by the Duke, and ſo he was not informed what he ought to 
do tto2 enabled to make a pꝛeſent Revocation. 
Thep ſay, likewiſe this Deed was concealed and not diſco- 
vered upon the Sale of Part of the Eſtate conveyed in it to my 
Lozd Jefferies, and Leaſes and Annuities. But that which they 
inſiſt upon (as J by my Notes take it) is a Paſſage in my Low 
of Bath's Anſwer to their Bill, that about the Pear 1686 mp 
'Low Duke ſent to the Earl fo2 his Will, in ozwer to make a 
nem Settlement of his Eſtate, and this was juſt befoze he made 
the Will of 87. 1 | 7 
Now truly J think it may have this ſhot and plain Anſwer ; the 
Otke, if he had a mind to Revoke this Settlement, hav com 
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5 need of the Deed than the Wilt, he might Revoke the Wil with: 
but looking into it, by making a Subſequent TUill ; but he could 
not Revoke the Deed, becauſe he was by the P2oviſo circum: 
ſtribed to the Obſervance of ſuch and ſuch Circumſtances ; ſay they 

thoſe Circumſtances the Duke might be apt enough to koꝛget, and 

then when he knew the Ouke's Purpoſe to alter the Settlement of 
his Eſfate, my Loꝛd of Bath ſhould Have been ſo ingenious as ta 
have ſent the Deed, 02 have acquainted. him with the Purpoꝛt 

_ of it, and ſhould have conſidered that the Ouke did moſtly need 

that to effect his Purpole, moze than the TUill ta Revoke, that 

he might -obſerve the Statutes ok Frauds and Perjuries, re- 
quired by thꝛee TUitneſſes to make a good diſpoſition ok Lands 
by a Mill, and without much ado that might be complied with: 

But pet all the while this Power not being oblerved, all 

his Councel, by lubtile Advice, told him would /fignify nothing, 

therekoꝛe he would not. diſcover that, and not doing it, it muſt 
De a fraudulent. Concealment tn him fuſficient to let alde this 
ge? © ff 


They lap, it is no'bjetion, that tis was not a fraudulent 


* Conveyance in its Creation, fo2/ every Yan ſhall be relieved a- 


gainſt that which being by Fraud concealed from him, he could not 
make ſuch reaſonable P2oviſion againſt as, if he had known of it, 
he might have done. Truly J do think this is the beſt. Gꝛound ot 
Equity that has as pet been offered in this Cale, and were it not 


grounded upon Fads, which in truth upon the Pꝛooks are quite 


here a man 
endeavours 

to inform 
himſelf of 
his own Pow- 
er in order to 
revoke a Set. 


otherwiſe, J ſhould think it were a good G2ound fo2 Relief, fo; 
whereloever a Man doth endeavour to inkoꝛm himſelf of the Cir: 
cumſtances ok his own Power and Condition in onder to Re. 
voke ſuch a Settlement, where he has a Power do to do, and is 
hindered from coming at the knamedge of them, and elpecial⸗ 


clement, and ly by that Perſon whole Intereſt is to prevent a Revocatton, 


15 hindered 
from coming 
to the knou 
ledge there- 
of, he ought 
to bexeliey' d. 


he ought to be Relieved in ſuch Caſe ; fo2 it is agatnſt good 
Conſcience that any Man ſhould. pzofit:by any ſuch ſubtite ſiniſter 
Pꝛadices; therefoze J fay the Objettion were good, if the Fat 
were ue 
Brut alas it is founded in this Caſe upon Pꝛelumption meerly: x 
Jt doth not appear that the Duke was deſirous oz needed to be 
inkoꝛmed at all in the Matter, oꝛ that he did really intend a Revo- 
cation, we do not hear any. Pꝛook that he did ask oz ſpeak to 
any Councel about it; noꝛ is it true in Fat that the Duke ſhould 


- .  expeit the Deed out ol my Lozd of Bath 's Hands, noz indeed could 


he 11 __ luch thing, (02 J take it, it ſtands plain in E oof 


'By Loꝛd ok Bath ſays. in his anſwer, that the Deed was dell 
vered os and kept by the Duke; they ſay that Anſwer. of his, being 
a-Defendant, is not to. be regarded, koz it is replied to ge- 
nerally, and lo the Facts not acknowledged any further than they 
we e to that J ſap, the Plaintiff muſt pꝛove _ 


\ 
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this Deed was in my Loꝛd of Bath's Hands; they ſay Aleman pꝛopeg 
it, who ſays it was deliver'd into the Earls Hands: This was looked 
upon as lo material a Point in this Cale, that the Depoſition was 
called fo? to be reviewed z and upon reading it again, it was plain it 
muſt be underſteod of the Delivery of the Deed only to execute it 
and make it a good Deed, not a Delivery into his Cuffody, 
Nay, there is a farther ſtrong Evidence, that it was in my Loꝛd 
Duke's Hands, and not in my Lozd Bath's ; fo? Sir Tho. Stringer 
doth a little betfozc the Duke went beyond Sea, make an Abſtrat of 


it, and delivers it to his Man to make a Copp ok; and then after 


the Duke's death both Deed and Ti were produced under one 
Cover, (but it is plain the TUili was delivered to the Duke.) This 
anſwers it, and agreeth to what my Loꝛd of Bath laith in his An⸗ 
twer, that they were both delivered to him by the Duke a little be- 
foze his going to Jamaica, under that Cover, and ſealen with the 
Duke's own Seal, and ſo they are found, And truly if it were but 
doubtful, whether it were in the one Hand oz the other, we muff 
not determine that it was in my Lozd of Bath's Hands, oz canvitt 


3 


him oꝛ any Man of Fraud where the Evidence is doubtkul, it ought baude is 


to be p20ved, and plainly pꝛoved; fo2 Fraud is a thing odious, any 
never to be intended oz pꝛeſumeedg. 


| | | be intended, 
But the Truth was, this Deed was concealed not from the Duke, * 


but from the Dutcheſs, tbat ſhe o2 her Councel ſhould not get at it 
to pꝛocure a Revocation. 


As fo2 the Cale of Charles Clare that was mentioned, it doth not 
in any ſozt come up to this Cale; he had lent Money upon a Sta» 


tute, afterwards Money is lent upon a Woztgage of the Lands 
liable to that Statute ; he ingroſfſeth the Woztgage, and never dil⸗ 


covereth the Statute, the Lands were not wozth moze than the 


Moꝛtgage⸗Money; and by reaſon of this Concealnient, it was ad⸗ 


judged Fraud in him, and he ſhould have no Benefit of his Sta- 


tute againff the Moꝛtgagal. Here was a Knowledge pꝛoved in the 
Cale, which is not in mp Low ol Bath's, that the Duke would revoke; 


thing odious, 
and never to 


r preſumes, 
bur plainly 
proved. 


Clade's Caſe, 


and yet J muſt needs ſay, and I appeal to thoſe Gentlemen that uſit- 


ally attend at this Bar, whether they did not think it a hard Caſe. 


And as to the Caſe of Raw and Pott, beſides that it was a Caſe 


betwan a Pounger and an Elder Bother, and lo might have a bet- 
ter Sꝛound 62 Handle fo2 Equity, yet J think it was juffly decreed, 
becauſe the JSarty knew it and concealed it on purpoſe, and encou⸗ 


raged the thing: Fo2 when he was asked, why he did not diſco⸗ 


ver it? then he anſwered, Ik he had, then there would have been 
a Fine levicd, and a Recovery ſuffered, and then he knew all would 


have been well enough; but there is no ſuch Patter as Know: 
ledge, 02 the like, here. 5 


The next Head of Obieckions is that of a Revocation in Equity; The 2d 
and fo2 that the firſt thing inſifted upon is this; they would have the Head and 
Deed of 81 to be depending upon the Will of 75, ft was ancil⸗ Answer. 


king 


lary, it leaned upon it, and 1 this TWIN of 87 revo 
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A Feoffment the Will of 75, revokes likewiſe the Deed ok 81: And fo2 this they 
e l did cite two Caſes out of Dyer, the firſt is fol. 49. 6. A Man makes | 
may be revo- U F coffment to perfo2wm his laſt TUill, and this Will is annered to 
ked by revo- the Chatter of Feoffment, and a Livery of Seiſin is made; acco2d- 
ww . 5 ingly it was adjudged. that he might alter and revoke that Wl, 
Livery of tho” it took effed by the Livery ; fo? that doth not alter the Nature 
mo was ok a Will, which is always revocable by the laſt Mil; But doth 
e that revoke the Deed too? No certainly, the Od ſod good; and 
there is nothing to the contrary appears in that Bok. 
The other Caſe is Dyer 314. 6. A Pan by Deed indented declares, 
The like alſo That whereas he had ſuffered a Common Recovery, to the intent ta 
Gen. perkoꝛm his ill, touching the Diſpoſition of his Lands, he wills 
denture, to ſo and ſo; and whether he could, during his Life, alter the Uſes in 
„ Indenture, was the Queſtion ; and it is held he might: Fo 
Will. his this Indenture is Quaſi a Till which is changeable : J will go fur- 
ther than that, I ſay it was a TUill, 02 it was nothing; fo2 tho' it 
were in Fon of an Jndenture between ſeveral Parties, yet when he 
ſays, he wills ſo and ſo, after he had recited a Power to declare by 
Till, this muſt be taken fo2 a TH, oz it is no Execution of the 
Power; fo2 when a Man luffers a Recovery, 02 makes a Convey- 
unte to me by his laſt TUil, he hath two Intereſts in it; he may dil⸗ 
pole of it as Owner, 02 by way of Direfton : Ik he will diſpoſe of 
it by way of Direction, as this was, he muſt follow the Method 
pzeſcribed, and that muſt be by TUill ; and ſo this muſt be a Uli, 
02 no Execution of his Power. But What is that to this Pur- 
poſe, that a TUill, which a Deed is made to confirm, being revoked, 
that ſhall revoke the Deed too? Sure that is no Conſequence, no? 
hath any Gzound upon this Caſe. 
But then, ſay they, here is a Revocation, and that a Revocation 
in Equity; fo2 though it be a good Deed in Law, yet there is ſuch a 
contrary Diſpoſition by this CTlill, as muſt revoke it, being revocable 
accowing to the Power. Indeed here is not the Number of TUtt- 
neſſes required, no2 the Quality, no2 a Tender of the Money, and 
Powers of Revocation ; fo? it is natural Equity, that he who is 
In Revoca= Ober of an Eſtate, ſhould diſpoſe of it as he plealeth. But there 
ee af ts another Rule of Law tbat is as certain as any other, that all Cir- 
muſt be ob. CUmMſfances muſt be obſerved, o2 the Power not well executed; and 
ſerved, or _- that is Scroop's Cale, and other Caſes that have bern mentioned: 


well execu- And though the Law will go as far as it can to expound the Cir⸗ 
ted. cumſtances, as a Perkoꝛmance, yet a Perkozmante is neceſſary. 


Yet it e The Foundation fo? this Revocation in Equity, which the Plain 


—_— gy tiffs go upon, is this; where there is a deliberate Intent to make a 
rate Intent to NEW Settlement ok the Eſtate, and a Man goeth as far as he can 
make a new t make it, there Equity ſhall ſupply any Dekeck. 

Serrlement, FS I muſt deny that in this Caſe the Duke of Albemarle hath. 
goes as far as DONE all that he could do; fo2 he thought fir TUitneſſes neceſſary to 
- 7 the TUill of 1675, and ſir Witnefles to the Deed of 31, and fo pꝛo⸗ 
1 vides in this Power fo2 Revocation, beſides other Cirtumttances, and 


here are only the TUitneſſes to this laſt TUill, Neither 
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Meither is this a pzoper Settlement of a Family, fo? it doth not 
appear that Mr. Monk, who is mainly taken care of in this laſt 
Will, was any Rin to the Family at all: May it ſhould ſa'm the 
Duke was not ſpontaneous about it, fo2 he would have the Dutcheſs 
pay the Councels Fees as fo2 her Buſineſs, when he came to execute 
it, it was not a Place that he came to fo2 that Purpoſe, but upon 
quite another Affair; he would have put it off to another time; he 
would have avoided it, it was done in a hurry, and bekoze Witneſ- 
{es pꝛepared fo2 that very Occaſion, and bꝛought from Newcaſtle- 
—_— and therefoze it is not ſo much his Intent and firm laſt 
urpole. „„ 

On the other hand they oppole this Argument thus; That the 
Duke did at the lame time waite to my Lo2d of Bath that his Purpo⸗ 
ſes towards him were unalterable; and what his Meaning in that WR” 

| ould be, unleſs his Purpoſe not to revoke this Deed and Settle⸗ Wat 
ment, truly J cannot tell: He lett the Keys of all his Evidences i 5 | 
with him when he went away; Crofts was o2dered to deliver them =} 
to the Earl as chiefly concerned, ik he ſhould miſcarry ; he truſts him $1.13: 
with the chief Management of his Affairs, direts him to be adviſed N 1 
with upon all Occaſions, as he uſed to do himſelf bekoꝛe, and ſo is Wb; 0 
the ſame ſtill towards him in all Reſpetts as ever he was. Fat | 
do not find in any of the Plaintiffs PPꝛooks that there is any | We: 
Cauſe ſhewn fo2 altering this Mind of my Low Ouke's, if he had i 
not himſelf declared it ſo to be unalterable; there was no ÞP2ovoca- * i 
tion on the one ſide, oz increale of Merit on the other five, why 14 
he ſhould change from his Kindneſs lo grounded towards the near- | i | 
eſt Relation of his Blood, ta entertain a Stranger to whom he | 1 
had never a Thought of giving any thing bekoze; it is hard to N 
think that my Lo2d of Bath, Sir Walter Clarges, Mr. Greenville, 
and even the Outcheſs her ſelf, ſhouid continue the lame, and the 
Duke ſhonid not; J find no Evidence of it, no2 can tell any Rea- 
ſon fo2 it, and without Reaſon J cannot be induced to give my 
Opinion againſt a Deed really, deliberately, intentionally made, up⸗ 
on only the ſingle Act of this (ill, teſtifying ſo great and total 
a Change; ſurely if any ſuch thing had been meant, it was ſtrange 
he ſhould take no notice of this ſolemn Will and Dad made be- 185 5 0 
fioze, and ask Advice whether it were not fit to revoke oꝛ look into 
To wy thinking, the Duke hath in effect declared, that this TUill 
in 1687 ſhouid be taken fo2 a Will as obtained by Surpaize, koz he 
binds himſelf by this ]Þ2oviſo only to revoke in ſuch and ſuch a way 
to prevent Surpꝛize: TUe then find there a Will that wants thele 
Circumſtances required in the ]2oviſo, and then we muſt take it to 
be what he intended to fence himſelf againſt ; and nothing doth re⸗ 
concile the Duke to himſelf in this Batter, but that he was appze- 
henſive he ſhould be dzawn to do ſomething that was againff his 
Mind, and therekoze hc doth fence himſelf with this Pꝛoviſo againſt 
all ſuch Attempts. | The 
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Bah and Mountague's Caſe, 


Where thave 
are tuo vo- 
luntery Con- 
veyances, he 
that hath the 
Advantage 


at Law, 


_ ought to 
| keep it. 


* Caſes in 


Chancery, 


Anſwer. * 


I part, 138. 
and 1 Ventris, 
199. 


Objection 


| Cit. 


Che Till and the Dov do both pꝛovide largelp fo2 the Dutchels, 
but whether the CUill voth it ſo liberally as the Deed doth, J cannot 
tell; they did talk as if there was 3 02 4000 l. difference: J cannot 
tell what as to the Ualne it may be; but J am ſure in this Mill 
there is no Pꝛoviſion made fo2 my Low of Bath at all, and there is 
none fo2 Mr. Monk in the Deed, 02 any other thing before this laſt 


J muft crave Leave to differ from the Councel koꝛ the Blaintiff in 
what they take to be a Gzound fo2 a Revocation in Equity, that the 
Duke had koꝛgotten this Deed; J am not ſatisfyd that. upon that 
Gzound only this Court ſhould relieve againſt it: And my Reaſon 
is this; Suppoſe his Intention to revoke do appear, ft ought to 


bein ſuch a manner as the Law requires, and purſuing ſuch Cir⸗ 


cumſtances as he has put upon himſelf, becauſe here is a voluntary 
Conveyance on both ſides ; and where there are two voluntary 
Convepances, he that hath the Advantage at Law ought to keep it, 
And lo the Reſolution was in Fry and Porter's Caſe $ And J take 
it to be the ſtanding Rule in Equity; Fo2 what ſhall turn the Scale? 
Shall the Dekendant urge any thing of Merit? That cannot be in 


this Caſe, but in the Eye of the Law they are both equal under the 


Conſideration ok the Court, and in pari gradu ; and indeed if lt 


ſhould be otherwiſe, what would become of Circumſtances in Pow. 


ers of Revocation, by which Men ſhackle and circumſcribe them- 
ſelves with very god Reaſon at their Creation, if the laſt Milt 
alone ſhall let aſide all? 
Jt is Dbjefed, That it was always the Duke 5 ſolemn Intent to 
pꝛevent the diſhonourable Deſcent of his Eſtate upon his right Heir 
at Law, who ſpwung from a Regicide, and to prevent a Surp2ize 
by a ſudden ſurreptitious Till; and both theſe Ends are attained 
by the ſolemn deliberate Pꝛeparation fo2 his MUill, and the Dilpo⸗ 
ſition of hig Eſtate to Mr. Monk, and it is ſubſtantially and there- 
fore equitably perkoꝛmed, tho' not ſtrickly legally. = 
J think there was a further End in this Deed, and that was to 
ſettle his Eſtate upon a Perſon of Honour nearly related to Him itt 
Bod; and this Court cannot take it from him witbout reflefing 


on this Settlement, and upon him that made it, and upon him fo? 
whom it was made: no, 192 can it be done, as J take it, without 


perkozming the Circumilances required and p2eſcribed fo2 that Pur⸗ 
pole in the Pꝛoviſo, without which J think this Court ought not to 


determine that the Intent is perkozmed, o2that his Mind is changed. 


And it we ſhall depart from theſe Limits, J cannot tell where we 


_ tHailffop, J can ſet this as a god Limit; here is a voluntary Con. 
vepance on the one ſive, and a voluntary Conveyance on the other 


ſide; the latter Conveyance muft make it out, that the Circumſtan⸗ 
ces requiſite are perkozmed, and ik not, J think the Law muſt decide 
{t ; and there hath been nothing made out, by which, as J conceive, 
there can be any Advance given in a Court or Equity to determine 
it otherwiſe — the Law will. 2 _ 
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J ſhali ſpeak but very little to the other Head ; It is objefed and Fourt! 

asked. whether there ſhould be no Relief in any Cale where there Head. 

ts a Defet in the Execution of the Power. J think that would be 

very hard on the other ſide, and it would be convenient Relfef 

ſhould be given in thele Cale. | 
Firſl. fo a Jurchaſer, J ſpeak not 


5 | not now of a Purchaſer fo2 a va- 1@ whar Ce. 
_ luable Conſideration without Notice, fo2 that is helped already by 


es a defect in 
the Statute, and la where there is any Fraud, o2 the Party is guilty 


the execu- 


of any Deceit oz Fallehod, whereby a Man is p2evented from ee ey 
cuting his Power, though he never ſo much intended o2 deſired it. be rc. 
But there is uo ſuch thing here, and the Plaintiffs Touncel were 
wiſer Men than down⸗ right to call this Fraud, only they ſtyle it 
Surpuze and Circumvention. enn . 
think allo it may be fit fo? this Court to give Relief where there 
is a foꝛeign Conſideration, as Conſideration fo2 Payment of Debts, 
02 pꝛoviding foꝛ younger Childꝛen ; Ag where a Man makes a Convey⸗ 
ance 92 makes a Will, and chargeth his Lands over, when he has 
ſuch a Power, fo2 the Payment of his Debts, and the Circumſtances 
ok the Power are not eraily obſerved; chere chall be Relief in E⸗ 
quity fo2 the ſake of the matter; Payment of Debts is a moſt con 
_ ſcientious Thing, and fit fox a Court of Conſcience to take care payment of 
blk, and ſee perfo2med; And pꝛoviding koꝛ Childzen is a thing of the _ moſt 
fame Nature, they are lwked upon as Crevitozs ; and J think this cine” 
is reaſonable, and the Pꝛecedents have all gone that way. 
The Statute of 32 Hen.8. which gives a man power todeviſeLands ,. x s.c. :. 
by Mill in waiting, recites it as reaſonable, that a man ſhould diſpoſe Ser. 
of his Eſtate to pay his Debts, and pꝛovide fo2 his Childꝛen, but goeth 
no further; thoſe were wiſe and pꝛudent Tonſiderations upon which 
the Law did enlarge a Man's Power of\diſpoſing of his Eſtate; but 
there is nothing of either of theſe in this Cale; every one will ſay he 
is not a Man of god Couccience that will not pay his Debts, oꝛ pꝛo · 
vide fo2 his Childꝛen; but will any Man ſay that my Low Duke 
had not bern a Man ot good Contcience ik he had not given this E⸗ 
fate to Mr. Monk oꝛ to my Loꝛd of Bath either? He might law⸗ 
fully and conſcientiouſly give it to the one 02 the other; but there is 
no Conſideration oł Equity appearing why he ſhould be obliged to 
it, 02 to take it from the one to give it to the other, he might uſe 
his Liberty accozding ta Clrcumſtances and his own Power. 
Another G2ound: of Reltef in Equity is Accident, oꝛ an Jmpoſ- 
ſibility of complying with the Circumſtances when he hath a plain 
Intention to do it, J agree it is ſo; but then he might do all that 
he can, as the Caſe that was put, of a Mans being obliged to pay 
dn tender Money at ſuch a Place; and he falls ſitk, 02 lame, oꝛ Bed. 
ridden, that he cannot go thither, and it is tendered by another 
by his Dwer, oz at another Place; this being the act ok God, J 
think it would be a good Perkoꝛmance of the Condition, and that 


I think is the beſt Anſwer that can be given fo2 the Decree in Pop- 
hams Caſe, | a | 
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But now here when the Dukewas infozmed ot his Power, mig bt 
have been, and negleged all, and pertoꝛmed nothing; thall this Conrt 
ſupply theſe Defets, and want of pertozmance?2 Sure they map as well 
ſupply all the reſt, that there chould be no Hand, no Seal, and fo; 
ought J know, no Till o; Deed, but only a Parale Declaration. 
There is one thing that J-ſhould pꝛoperiy mention laſt under this 
Pead; they object it is not ſaid, that it ſhould be in the pꝛelence of 
fir TUitneſſes altogether : Mom it wos in the preſence: of thice 
Witneſſes here in England, and thee moze in Jamaica; and fo here 
are ſix (Witneſſes, thaugb not all at once, and there was no Peer 
to be had as a WUitneſs in Jamaica; ſo there is an Accident render- 
ing it impoſſible to haue any ſuch, and therefore Cquity will relieve 
againſt (ſuch an Impoſſibility. | 
Z do agree, if the Duke had gone about diredliy to male and pub: 

liſh his Mill in Jamaica, with an Intention declared to Revoke this 
Deed, and had had ſir Witneſſes to this his Ad and plain Intention, 

there being no Peer to be had there, it ſhould have been a gaod Re: 
vocation; as in the Caſe mentioned by the Councel of Kibbett and 

Lee, in my Low Hobart 317: Indeed if the Bower were limited to 
be executed in the-pzeſence of thzee Subſidy⸗ men, it is laid in the. 
Bool that they muſt be averred to be Subſipy-men, but pet.J'take 


t. naiv that old way of Subſidies is out of ue; thee ſubCantial 


Caſes and 
Precedents 


b Yen has would have been Subſidy-men $ Ik that were the peſent 
wap of Taxing, it would: be enough, fo2 none ſuch would be had, 
1182 could there be any Peer in this Caſe that is put. 

But to conſider the Caſe and Pyofs as to Jamaica, what it a 
mounts tot J would fain knam hom it appears, that it was the 


ſame (Will that he executW at Sir Robert Clayton s: The Duke 


only ſaid, Dodoz, this ig my Will ; perhaps it mas the ſame, per- 
haps it was not: But how comes his (Waiting, bis Hand and 
Sealing in the p2eſence of three Witneſſes, and declaring it-after to 
be his Will (to make the moſt of it) in the pzeſence of thee moze, 

to be an Execution in the pzeſence of ſix TWltnefſes ;/ but beyond all 


this, here is no Pꝛook that he did intend. to publiſh this as his 


QAill, it is only a-pzivate Saping of his on the by, when he ſaw it 
-  Aamnong other Papers which then he heine Dr. Sloan; he was not 
then lolemniy waking his Mill, oz executing his Power; he doth 
not fo much as bid them tale notice that he declared that to be his 
Will, oꝛ any thing ta male them remember it afterwards : So 
that J take it, it ſignifies nothing as to this Matter. 
J would trouble your Lo2dihip no longer, fo2 J have heen wag 
enough already; J ow loth to meddle with the Cafes: and Pye- 
nts, becauſe that may tale up too much of pour Time; 
becauſe the Pꝛecedents have been b2ought me, J muſt ſay 
fonerbing to them, to ſhem that J have read. them; J will there- 
* N er h * * 098" comp puns: the 
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> They lap, the Common Law gaeth as far in relieving upon Hob. 3 
_ Caſes of Powers of Revocations, as appears by Kibbett and Lee's 
Cale, that J mentioned but now; where @ Will is declared to be a 


waiting ; lo the Caſe of Thorne and Newnian's/Þaptnent in another 


Place than that required in the Pꝛovils Ji that 1 Necedent it ig re- 


cited, that the Jndorfement*oh the Back was that the Money was 


paid actowing to the ]P2oviſo, and no notice taken of the Place; fo: 


upon the very reading of the Invoxtement, the Plaintiff was fo:cep 
to be Non ſuit; and afterwards that Matter was diſcloſed in E⸗ 


quity, that it was in another place than the place in the Pꝛoviſo, bu: 


yet no Relief againft his own Acceptance, who was the arty pzivp. 
The nert Cale is the Caſe of Guy and Dormer; 4 Man ſells hig 


Eſtate, with a Power to Revoke by any waiting, in expꝛefs words. 


Now here they did not help the want of a Perfozmance, but the 


Judgment was, the Perfounance was real; beides J cannot allow 


that to be any Argument, that if the Law has gone as far as it map, Equity fol. 


Equity ſhall go kurther: To me the argument runs quite contrary ; 3 


Equity ſhall carry tt no further, fox Equity ſhould follow the Law. 


There were ſeveral Pꝛetedents cited by the Plaintifi's Councel; 


but J confeſs, upon conliverationof them, very kew do tome up to the 


_ The firſt ts that of Prince and Green, 40 Elia. There was a 


Popper to make Leaſes intended to be reſerved-in a Conveyance by 
u Covenant to ſtand ſeized to Uſes, and a Leaſe is made acco2dfng- 
lp, ns 1 Poviton ko a younger Son. This Power was not long 
after Mi 
cery 378. But becauſe, ſays'the Der, neither the Party noz his 
Councel did then know but ſich Power was warranted by Law 
though by late Judgments they were found to be void, and ſo (> 
' was impoſſible to them to ppebent it, the Court did Relieve 
Cate to make god the Leaſez and it is there ſaid that the elder 
Pꝛother, who would avold the Leaſe, was an unreaſonable Man, 
and this was a Pꝛoviſion foz a younger Child, which ts not our 
Caſe, neither the Counce''s miſtake of the Law, no2 a Pꝛoviſion 
The next is the 44 Eli: the Caſe of Ferrers and Tanner; A Man 
- devifeth Annuities out ok Lands to his Half-Siſters, and gives the 
Land to his Þalf-Bzother, who makes over his Eſftate.to pꝛevent 


may's Cale, and the Caſein Roll's Abr. 1 Part. Tit. Chan- 


eve in this 


their being ſeiſed of the Rent in ower to viltrein, and the Court, 


Li TH nhbe 5 104.8008 5 . 
Here J would obſerve how difficult it was even fo2 this Court to 
Deviſoz befoze his Death to perfozm the Will, and that was a De- 
teit, otherwiſe the Deviloꝛ might befoze his Death have done it by a 
Conveyance, oz granted the Land with a Condition to do (uch an 
Af, o2 permit luch a thing; and that he vid conſent afterwards befoze 
the Matter of Chancery to do it, J will not ſay but that this pep 
IN is 


after ſome time, and upon fight of a Precedent, did Relleve the Oe 


5 that, foz they lay, the * that had the Land, did pzomiſe the 


g 
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oft wi have. declared this Payment. without theſe Circumſtances, 
- no? that theſe might-not-make the Caſe ſomewhat better; indad in 


the ſho2t Pꝛint or the Caſe in Moor 62S. p 859. there is no Rea- 
ſon but the Reſolution on. 

Che next Caſe is in the Pear: 15 the Cale of een and 
Maxwell in this Court, which-in-ſhozt was upon very good.Reaſon, 
becauſe it was a Pꝛoviſion foꝛ a vounger Daughter, and that is a· 


greed on all hands to be a good Gzound foꝛ Equity, and he declared 


that his elder Daughter was other wiſe ſufficiently pzovided foꝛ. 
Another Caſe is that of Bowmen and Yates, and that is about a 
Covenant fo2 levying a Fine fo2 railing a Rent out of. Lands, which 


was indeed dekedive at Law, but decrerd in Equity to be paid and 
 fatisfied; but if it be looked into, J think it will nat appear very 


pertinent to this Cale, it being only to ſuppoꝛt the Intention of an 


Cafes in 


Chancery, 
1 Part, 80. 


V. Caſes in 


Chancery, 


1 Part, 176. 


Agreement upon Marriage: This was 12 Car. ll. 


The next is the Caſe-of Wallis and Grimes, 19 Car; II. which was 
this; Sir Thomas Crimes the Gzandfather makes a Conveyance in 
Truſt fo2 payment of 500 l. to younger Childzen, the Þeir makes a 


- Yo2tgage without notice, and this Truſt is endeavoured ta be ſet up 
againſt the Boztgagee, but the Court would not Permit itz but * 
not near our Cale, fo2 a Yoztgagee is in nature 2 1 Purchaſer, 


Then 20 Car. Il. was Pit and Pelham g Cale in the Houſe of Lows. 
There this Court did relieve, becauſe it was a plain, Antent the 


Land ſhould be ſold, and there was only a want of-naming, the Per⸗ 


ſon that ſhould ſell, and the Law would help that: Pe that hath the 


Caſes in 
Chancery, 


1 Part, 263. 


Land ſhall do that Office,” and he that was next D002 to a P2ovi- 


ſion fo2 Childzen, it being koꝛ Nephews. 


- Fo2 the Caſe of Smith and Aſhton, beſides the Anſwer 1 my Srother E 
Bowel gaveto it, it has alla this flat Anſwer to be given, that it was a 


Peoviſion fo2 Childzen; that was the next Cale in point of Time. 


Then comes the Caſe of Briſco and Peters, 28 Car. II. J have, as 


carefully as J can, peruſed that Cale, but cannot really obſerve how 


it is made ule of in our Caſe, and it is very much to be conſidered 


that it is no Rule betwan two voluntary Conveyances how far a 


voluntary Conveyance ſhall be fraudulent againſt a Purchaler. 
The nert Cale is that of Thwaytes and Dey, which hath alſo had 
a full Anſwer given to it already: It was doubted, whether there 
— a Seal to it; but the Court ſeemed ſatisfied-with that; and 
all the remaining Queſtion was, whether a Man making a Con⸗ 
veyance and reſerving a Power to make any other Effate, could 


charge that Land with a Rent fo2 a younger Child, ann the Court 


held he might. and J think it a good Decre. 
Thhele are the Pꝛetcedents that are made on the Plaintif” 3 ſide, there 
are but fewbzought fo2the Defendant's Part, but two that I thinkare 


very material; the one is that ot Ward and Booth, which hath been 


opened and applied by my Pꝛother Powel z but J would obſcrve from 


what he quoted out of the Decretal Omer in that Cale, that it doth 


1905 W declare the Limits ot this Court's Pioteevinge, 


1 
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m ch Cakes _ theſe, | Bite was be a formial 7 ally 
clear und * Intention to Bevokt, that doth not appear in the 
peſent Cate; there ſhould be, J agree, Relfefi in ſuch Crreuttiſfanices,, 


[f-Thore werb pt taud in the Party, if there had bern any 0 nie 5 
render it 5 to erecitte the Power in all Fozmality; but 


i melther Fraud noz Accident, and therekoze, by the es 
Rales- ifthar Caſe, there tan be no Keltek in this Cale. 
1The other ls Arundel und Philpar par 5 Ente, and that is fo very et 
preſs an Authoꝛity koꝛ this Court g leaving the Determmatton ta _ -.. 
that nothing can be mode: There they fay, where it 18 a voluntary A Voluntary 
Conveyanee-againſt a voluntary Conveyatice, you muſt try and de. one. 
dd the Matter at Law; and it did fall out in that Caſe, that there loten Con- 
was nd need bt a Court of Equity to interpole, fo2 upon the Tryal e abs 
tt did fall dut to be pꝛoved, that there was a due and legal Exetu⸗ 5 
tton of the Power, that there was a Tender of the Guſnen. 
As to the matter of the General Trift, J need lay no moe than 
thts, Whether that would avail any thing upon à Controverſy be⸗ 
tween the Legatees and my Low of Bath, J tannot tell; but J am 
ſute it is not at all as this Caſe now ſands. Pet methinks as to a 
Ovnevbal'Truf/ that it cannot be; fo; that were to make the Dule 
urs all this Solemnity in making this Settlement to nd pl utpoſe, any 
would render this Power ok Kevoratibh very uſeleſs and idle: The ule 
ofithis Power was becauſe he had put the Effate out of him both in 
Lato and Equity; and fs there tould be no General Truſt o2 Beaus 
1 to bung it back again without a due Executton of the Power, 


There are but two oz there ſmall Dbjettens moze that J hall 

but mention, and conclude. _ 5 

Firſt, They ſay ſeveral Gants will be avoided if there be no Re- Objection 

lief againſt this Deed, that is, ſome Leaſes, ſome (mall annuitics 

to Servants, and a Grant of 1001. to the Dukes natural Son; 
this is all. Now whether it is not realonable to Imagine, the Duke Anſwer. 
thought that the truſting the Earl with ſo great a part of his E⸗ 

ſtate, he would have moze Honour and Refpet foz him than to dif- 

pute ſuch trivial Matters; and fo2 any Leaſes 02 Contracts, they 


come within the Rule of Purchaſes, and lo the Conſideration would 
pꝛeler ve them. 


Then they cap, here is no Monument fo? the Ditke, a a Perſon of Objection 
0 great Quality; but that may be made gan out of Ty Perſonal Ae, 
Eſtate ; Jam ſure it is no Objeckkon in Point of Law. 

But the laſt thing they urge, is, Ik there be ng Rae in this Objedtion 

Cale, you put the greateff Indignity and Repzoach! 85 Dube that 
tan be imagtnable, that he ſhould tall Mr. Monk Colin ſend t wha 
aut of Holland, to leave his (Ui with hm, in the Clint give huu fa 
feat a Share of his Eſtate, deſite the King to mike it a Baron, 
und appoint his Son to be educated as one that was to make no 
ſmall Figure in the Toad ; that he thontd ſend toz my Lozd 7 1 
Juſtice Hollexfen to daaw his Caf, make thzee Barts of it, 
e one to the Outchels of * , another to Colonel Monk, 

: 3 and 
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and carry a third with him to Jamaica, and there take. ie publick 3 Notice 


of it, and alterall this Expeaation raiſed in Pr. Monk of a For: 
tune; run him into the Charges of an expenſive, but what he 
knew wauld be a fruitleſs, Suit: This, lay they, is an inconceiva⸗ 
ble Diſhonour to the Duke, to be repꝛelented as one that would pꝛe⸗ 
varicate ſo with the King and the Wold, and play with the Misfoz- 
tunes of his Kinſman, and the rather, becauſe the Duke was: a-plattt 
ſincere-hearted Man, and in all this Vid but purſue his real Inten- 


tions of Kindneſs to Mr. Monk and his Chiidzcn. + 


Anſwer. 


Truly, methinks they have juſt as much to ſay on the other nde: 


- CUhat ſhall thole many Declarations of Kindneſs to the Earl befoze 


this Deed, in this Deed, and akter this Deed by Letters, and other 
things, ſignifying his Care of my Low Lanſdown as one he was 
moſt concerned fo2 next to my Loꝛd of Bath himſelk, his petittoning 
the King to confer on him the Title ot Duke of Albemarle in caſe of 
his failing of Jſſuie Male, and all this to ſigniky nothing; beſides 
the known Kind2ed, the apparent Obligations and Merit of my Lo 
of Bath: Sure ik all this be conſider d, the Dukes Honour is as 
much concerned on this ſide as on the other, to app2ove himſelf ſin⸗ 
cere in all theſe. ſolemn [Tranſaitfons ! Would he own him as his 


- neareſt Kinſman, and the moſt deſerving of -his,28lood, and all the 


while have a ſecret Purpoſe in the lat Ack of his Lite to make a 
Will, by which he would ſet aſide. all he had pꝛokeſſed to do foz him, 
und by leaving this Dad and Mill with him, leave only ſo much in 
his Hands as ſhould put him into a chargeable Suit fo2 nothing? 


Therekoze, upon the whole, J think there is greater Reaſon to con⸗ 


tlude that the Duke did not certainly mean to do this laſt Ack, ag 
what he would have to ſtand againſt lo much kozmerly done the other 


way: But J rather think the Evidence is ſtrong to perlwade any 
one that the making of this laſt TUilI was to ſatisfy another Pur- 
pole, and make his own Condition eaſy at Home, 


| Wy:ne and 
Roberts'sCaſe, 
Antea. 


But my Opinton, as to the Judicial Part of this Cale, which J 
thus happen to be ok, is the ſtronger in me, becauſe ok the Autho- 


zity of two Caſes, which J take to be erpcſs in Point, and thoſe 


are the Caſes of Wynne and Roberts, and Fry and Porter. 
In the Cafe of Wynne and Roberts, there was ]2wr of a very 


great Surpzize upon the Man, whereby he was induced to make a 


Tui, and to difinherit his Child, of whom he was befoze very fond, 
und who was married into a very Honourable Family, and to bzeak 
- a Settlement ſolemnly made befoze : All this Matter was charged 

in the Bill; and proven: But notwithſtanding this, the Court de- 


clared they would give no Relief; but i they could expeat any, they 
muſt go to Law, and at laſt it was ended only by a Bill in Parlia- 
ment. The Court iaid, Try it at Law, a Will oz no Mill, and do 
not erpet the Chancery ſhould make Mens Wills, oꝛ ſet them aſide, 
if legalſy made, elpecially then not upon bare Conjectures and Sup- 
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In Fry and Porter's Caſe, one of the great Reaſons why the « Caſes in 
Court denied Relief there, was, that it was a Controverſy be. , 1 
tween two-voſumtary Conveyances; and there that /five that had « , 159. 
the Advantage at Law, ought to kep it; und it . without Pre- 
cedent to Relieve in any ſuch Caſe. . 

So Jay in this Caſe, we have no Pꝛecedent of Reltef in any 
. as this now befoze us; we muſt not ſay this Court is unlimited, Chancery not 
unbounded, by any Rules; it is no doubt limited by Pꝛecedents ug unde e 
and ]2attices of fozmer Times, and it is dangerous to extend its ded by aoy 
Authozity further: Jf therekoze J err in my Opinion in this Caſe, Rales. 
J err with theſe Pꝛecedents on my ſide; and becauſe J have never Concluſion. 
a one to gulde me the other way, the Defendants are in Poſſeſſion 
of a Uerdit; Judgment and Title at Law, and J can \ no 


Gꝛound ot Thuity to Relieve the Platntifts againſt them. 


Then it being very late, the Court put off the deli- 
i de are vering the Lord Chief Juſtice Holt's Dog. 
104-20 ! 480 the ene 8 _— till another 
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1 this Ca?! 
of 5 0 any hers, atÞ Plants; any a Lam ut Buch, 
. and others, | 
Ws 7 * the two Wills and — the two Deeds. 


K m Ag ea 16% dy Chriſtopher — 
of v7 rs ve Wer ers tro of: ſeveral Parts af his 


Eltate upon his pili —. Aale to ſauetut Perlons; but the 
main part and bulk of it is given to my Loꝛd of Bath: And in that 
ill there is mention made of a particular Eſteem and Aﬀettton 
which the Duke bare to my Lo2d of Bath; that he was the neareſt 
ok his Kinſmen by his Father's Side; and that he alſo was indebten 
to him fo2 many great Acts of Friendſhip and Dffices of Kindneſs 
perkozmed to him and his Father. Then there is in that Mill alſa 
an expreſs Deſire that the Title of Duke of Albemarle, by the King's 
Favour, might be conferred upon the Earl of Bath; and that the 
eldelt Son ot the Earl ot Bath, and ſo the eldeſt Son olf the Fa⸗ 
mily ſucceſſively, ſhould be called Lozd Monk: So that the Names 
of Albemarle and Monk map, with the King's Favour, remain 
with his Eſtate tn the Poſterity and Family of my Lo2d of Bath, 
in memoꝛp of the late Duke his Father and himſelf, _ 
The Effate being ſo diſpoſed of by his Till of 75, there are two 
Dalds made in the Pear 1581, a Leaſe and a Releaſe. The Re- 
_ ns doth recite this Mill; but in the Recital of it, there are ſome 
„ 7 5 krom what is in the Till it ſelf, ſome Ulartations from 
i; | this Deed it is mentioned, that the intent and deſign of the 
Deed was to diſpoſe of the Eſtate, accozding as was in the Till : 
And whereas it might be thought ſtrange that the Duke by his laſt 
lll, which by that Ded he doth confirm, and not intend to re- 
voke, ſhould give away his Eſtate from the Heir at Law ;*Therefoze, 
fo2 the Satiskaction of the Mond, the Duke doth declare the Rea- 
fon which hath been frequently mentioned; and then the Deed diſpo- 
ſeth of the Eſtate, ſome to the Greenvils, "ſome to the Clarges, but 
the main and bulk of the Eſtate he ſettled! upon my Low of Bath. But 
in this Deed there is a Power of Revocation, to this effect, That 
it ſhall be lawful fo2 the Duke at any time to revoke this Deed, 
upon the Tender of a Shilling, by Whiting under Hand and Seal, 
in the Preſence of Sir Witneſſes, whereof The to be mens of 
the Realm, and then to limit new Ces. Then 


. 1 


Chen he makes his Will in the Wee: ny and chere he * 
his Eſtate in a different manner, that is, the bulk and main of it 
is given, inſtead okt my Lozd of Bath, to Mr. Monk, whom he fup- 
poſeth to be his Kinſman, and deſires that the Name and Title ot 


Baron Monk map, by the Ring's Favour, de beſtowed: upon him, . 


in caſe he himſelf died without Jſſue. 


Now the Quefiton is, Whether oz 155 this will ih 90 hath revo- The 


ked this Od made in 81 in Equity, koꝛ there are but that CUitneſ: 
ſes to this Till, and not one of them a Peer; ſo that in Law it is 

very plain it is no Revocation at all: Jt cannot be a gon Revoca- 
tion there, becauſe the Power is not purſued, the Circumſtances 


are not obſerved ; there is neither the Tender of a Shilling, no 
ſix Mitneſſes, 


but thx CUitneſſes in all, and not one of them a Peer. 


J Jam of the ſame Opimon with my Loꝛd Chief Juſtice of the Com⸗ 
mon⸗ Pleas, and my Bꝛother Powel, that this is no Revocation in 


Equity; and that there ought to be no Relief had by the Deviſes of 


the Cui of 87 againſt thoſe that claim by the Dad of 1681. 


© 'Thele Things are to be pꝛemiled as granted, and not to be que 
foned. - 0 


Firſt, That the Til of 75 was a god Will, there is no manner Things ad- 


of diſpute to be made of that. 


. Secondly, This Deed of Releaſe that was made in 81, is a ver 
good Deed, and there is no manner of diſpute to be made of th 1 
neither; f02 if there had not been a Uerdict in the Cale, yet if they 


whereof thy? Peers; nay, not only ſo, but here Rat 


tn 


mitte 


tome to have the Opinion ok a Coutt ok Egutty, touching Ralle . 
in Equity about this Deed, it ought to be taken to be a god Deed 


m Law, oz they were not to come hither fo2 Relief againſt it. And 
as this Deed is admitted to be a good Deed, lo in this Debate all 


thoſe Circumſtances that appear in the Depoſitions are to be ad 


mitted to be true in this Cauſe. J do hot ſay that they are never 

- hereafter to be controberted, but now upon this Debate they are 

td be admitted true; as, 

FPirſt, That Sir William Jones his Hand is to the Peruſal and 

aypobationof the Pzoviſo, and it is his wziting. 

: — 2 2 That be was a Witneſs to the Execution of this 

47 Need: D 4+: J. nog 

Thirdly, Chat this is true which Bifington ſwcars about the 

= Abſitat of this Deed made by Sir Thomas Stringer, which bein 
main Circumſtances about the Deed, und tontroverted, now mu 

be taken foz true in the Confideration'of this Cauſe. And then 


third thing that is to be admitted without any C onrradiition tw, is, 


"hl this Tail of: 87 is a good Till. 


The Catiſe fading thus, and all thete things being taken fo2 : 
granted; the Queſtion J lay will be, Whether thoſe that claim by this 


All of 87, can have any Relief againſt thole that claim by the Deep 


\df 8: ? And Jthink there ought to be nd Relief; but thoſe that claim | 


oy the Deed of 81 t; have a good Title in Equity as well as in Lab. 
Cc Iz dhall 


% 


— Er ee — 


* 


= tall t not. mention any thing of the Evidence that hath been gi⸗ 

1 02. inlitted pon to ſüppozt the Deep; no2 now answer any of 

the Objetions made againſt; the Truth ok it; fo2 J toſn you ürſt, J 

Four take it fo? granted, that, it is a good Deed, and a true Deed with- 

General Out. all diſpute. But to the Intent J may compzehend all the Bat- 

Heads in ters that J think are any way conſiderable, and fit fo be inſified up: 
quſtion, on, I ſhall ſpeak to Four General Heads. _ - 

1. Fh, Iſhall conlider, whether upon the krame and manner of 

— on Dee 77 45 there ſuap be an 2onnd of Belief £02 the Plain- 

2. "Secondly, 'Thether there appears upon the Profs and Depo$: 

- tions in thi 3 Cauſe, that there was any undue way 92 manner ok 

obtaining this Deed from the Due; 02 any NMlap oꝛ Contrivance, 

o' Management to2 the contriving it in being afterwards, which 

file. p20dtice a ©z0und of Equity fo2-the-Wvantage of the Plain⸗ 


& "Thirdly, I ſhall conſider the CircumTances and Conditions of 
the Parties that ate in this Cauſe, thoſe that claim by the 
Deed of 81, and thoſe that claim hy the Ui of 87, and whether 

upon that Account there can be any Cquity raiſed in this Cauſe, | 


ice J walt conſider the Perſon of the Duke of Albemarle, 


ing this Nil in 87; and whether by-reaſon of him from whom the 
_ Effate pꝛoceeds, oz the Circumſtance he was perry tare will op: 
pear any Szaund al Equity in this Cale. 
x. Conſide- The firſt Conſideration J {ap will be, Whether upon the frome 
ration. and manner of this Dad there be any: ground of- Equity fox the 
Plaintiffs againſt it. There were ſeveral things under this Þead 
that wer? inſiſted upon by the; Councel-foz the Plaintiffs. fs, 

'Firff, That this. Deed of 51 doth. partake. of the nature of -n 
Will, becaule it recites a il, and it is made to confirm 8 Hill. 
and therekoze ſhall be e in a Court of gn eG shall 
be in a Court of Lam. N 207 

Setondly, That it pactends: to rhe | the can of: 75, and there are 
ſeveral Wiſtakes in the Recital, and very great Ugriations from it. 

Thirdly, That there are ſeveral Diſpoſitions differeys com thoſe ; 
in the Will, which it pretends to enam. at 
Now fo the firſt, to maintain that when a Deed xecites a CW), 
and to ſay it telt is yade-toconfirm that Calin; therefore this Deed 
be revocable in its nature in Equity,.08 a Mi is at Law, 1 
muſt nerds (ay, is a Motion that I never heard Eartedbefoze, There- 
foze fo2 that J muſt appeal to you, who axe conſtant: Praiiiſers and dt. 
by here, whether it be nat a Notion aitagether neun. And to 
is a new Notion, lo jt is very fine, ann ſtems impolhic 
to to by abe by any Reaſon, but muſt pzoduce! very ſtrange 4b. 
Nurdities, It is not to me to be — „ yaoi Law 
02-Equi M — 3 


nd the particular Circumſtances he was under at the time of ma- 


/ Fox40-ſap-thatia Deed in revacoble, kecauſe it zehtrg ta 8 Willy, To 4% 
ls firſt to contradi-the nature and eſſence o a Deed ; bd — Deed that re- 


takes effea immediately upon the ſealing and Yelivery, andyiimpoſ- Kal, « 
fible-tg be alteren krom what it , and has in it; 02 ta be revoked Wo 50 re- 


tion, not at all agreeable/to Beaſ ann. 
Meet, ſuch ga Conctrumon aud Strain as thisin Equity muſt aver- 
thzow the Intention ann Delign ok bim that made the Derd: F 
when a Man has made a Till, which is not conſummate tit bis 
Death, aud after that makes a Deen; and limits the Eſtate in ſuch a 

manner as it was difpofed ot by the Mill: Chat does this Man mean 
but that thaſe Eſtates which mere, 02 ariſe by the TUill upon his de- 
ceaſe, ſball have immediate effect during his Life? And whereas be 
thought with Himſelf" it might not be ſo canvenient to leaue bis E- 
ſtate wholly ta depend upon a Will which might (o eaſily. be altered, 
tit was his Bind and Intention that it ſhquiv be made moze firm by 
Mert, it is a mighty Strain ta m 


a mit mate a Deedrevacableas a Cu 
oz they you muſt firſt ſet un againſt that Till mhteh was thereby 
revoked; foz pou cannot imagine, but that when a Deed is made, Where a 


* 


though tg confirm a Will, the Sante limited thereby dath arile by en. 


the Deed, and the Wil-is revoken by the Deed; Do you ſe up d wii, e K. 
Ali that is na Will in Law, ana that ſhall cantrol a ſubſequent dre limiced 
Deen which deſtroyed that very Wil, which is fitange and can, d b be 


tr ary to all Rules of Lam and Reaton. ONT Deed, and the 


There were dome Eaſes quaten wherein'a Deed; wall control 4 Wil iso- 


wut; as Dyer 49. it ig ſaid,-Jf a Pan makes a Feoffment to tb 


ufe of his Will, which was anner d at that time ta the Charter of 
 Feoffment, that that Mill is revocable, notwithſtanding there is un 
expꝛels Application in the Deed ta that Mill it ſelf, anz ifa the Uſes 
rife by the Deed, nat by the Mil; and yet tho' this Deed hath re⸗ 
tation to the Cit; that Wilt may be reunk ess. 
This indeed hath the Terms put in the Caſe, but in Nealan is no 
wan applicable ta it. (When a Man males a Feaſſment, and annexes 
bis Min thereto, there the Deſign is that the Eſtate ſhould ar ile, not 
immediately upon the Feoffment, but attend upon the Wf{. But tf 
a Man make a Deed of Feoffment, and lays it wall be to the uſe of 
ſuch Perſons, and fo2 ſuch Gffates as in his Will, oꝛ qs he ſhallgiveac: 
coding ta the Mill, there tha the Mill doth mention the Names, and 
limit the Eſtates; the Ales da nat arife by the Hill bur bythe Deed: 
Fo? tho? the (lili be na patt of the Deed, yet nen the Deed doth 
refer ta the Mill, ann the CUill hath limiten the Eſate,: it ia us 
much as if all the Limitations had been rammtzen in the Deen. beg . 
And I take it that a Den is noprevotable, becauſe it hat un imme. cable 
diate effet, and can be na other wife revoken, but acreming to a oer without a 
reſepved in the Derv it felt. Kan tüne is Hufen Uff, Mor 156. fl 5 fn rele 
Man maus a Uill,anvhemakes TFeolment tathotes ee Deed it ſelf 
2 | e WY 


dy bim that made it. Wut becau it relates to a Wk, it Gall be Wil i n 
revocable as a CUiltts « that I fan in a meet fine-ſpun ftrange a' fercesble e 
een. 


N hs 
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objection 


little ſhoꝛt in the Book. A Man ſuffers'a Common Recovery to the 


in the dull, tho! the cui be revoked, op ſure — s, yet it is a uit 
ficient Dedlarotion to the Ales. 
It was further urged, koz the Support of this Notion, what is 
ſaid in Hobart in the Earl of Ormond's Caſe. The Caſe is put a 


ule ot ſuch Perſon and Perſong; and foꝛ ſuch Eſtate and Eſtates, ag 
he ſhould diſpoſe ok, and to, in his laſt Mill. This was a Cale in 
Ireland, and befo2e the Statute of Uſes was made there; and ſo we 


Anſ wer. 


that diſpoſeth of the Eſtate, but 


muſt lool upon it in England ag a Caſe before the 27 H. 8. and then 


there being a Feoffment made, he remains Ceſtuy que uſe in Fee in 


the mean time, koꝛ he hath a Power by Will to diſpoſe of the le, ac⸗ 
coming as is expꝛeſled in the Deed, Then he makes a Deed in his 
Lite⸗time. and giveth away the Inheritance ofthis Ale, and atterwards 
makes his ill. Mow here is a Deed that giveth the Inheritance of 
the uſe away; and here is a CUill that doth controul and alter the diſpo- 
ſition of this Deed. This was the uſe that was made of this Caſe. 
Nou in anſwer to that, Suppoſe it were ſa, this CUtll is but an 
Execution of that Power which pꝛoceeds krom the Deed; fo2 when a 
Man makes a Feoffinent fo2 the uſe of ſuch Perſons, and koꝛ ſuch E- 
ſtates as he ſhall limit by his Mill, it is not the efficacy of the Mill 
it is by virtue of the Deed: So 


that the Deed in his Life-time was no execution of: the Power re- 
ſerved in the firſt Deed, which was only to do it by a Mill. 


But J muſt ſay this further to the Caſe of the Earl of - KS 


| that J vo not take that Opinion ot the two Judges, Hobart and D6- 


deridge, there delivered, to be Law; and there were other two Judges, 


Mũiontague and Hutton, that were of another Opinion, and others 
were of their mind, and it did not come to a Judicial Reſolution; And 
my Opinion is this, that fta Man made ſuch a Feoffment befoze oz. 


after the Sratute of Ales, he hath the Fce-ſimple of the ute veſted 


in him in thEmean time, and therefoze hath a Power to diſpoſe of it. 


And if he doch by Deed in his'Life-time viſpoſe of it, that is a gov 


Dilpoſition, and the CU ill chalt not controul it toꝛ he is as much Maſter 


of the whole Eſtate, both bekoze and ſince the Statute of Ales, as it 
he had made a Feoffmeut in Fee to the ule ok himſelf; and then an ab⸗ 


Power. Jf be from whom the Eſtate moved doth relerve a Pow. 
er in any partitular manner to limit any Eſtate oz Eſtates by his 
Will, the whole er ümple is in him, and no At he doth do to e 
of the Eſtate; ' will Hinder him krom erecuting-of-that Power. 
And as foꝛ this J hall quote pou but one Cale, and that is in Lee 39, 
Broad Cale: A Fine is levieu to the uſeof ſuch Perſons, and fo2 ſuch 


Elles as theCogniz02 ſhould limit and appoint dy his laſt CClili.and ſo 
the Cate comes home to this Cale; he after this covenants to ſtand 

__ feizevoftheſeLandsto theule ot his ſecund Son and his heirs, and then 

mates gescuint and vilpoſes ot the eſtate therein accodingto the power. 


+ The queſtion nas which ofthefeviſpoſitions ſhowvtak? place theDeed 


oz the lll? Tecs accoding tothePower, reſcrv'y * the 


EO 


folute Dilpoſition” of- this D#d' doth ertinguiſh and deſtroy the 


| 


— — 
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firſt Fine. and the Deed intervened befoze they come to execute this 1 
power; it was there held that having made a diſpoſition of the Eſtate by 1 
Deed, tho by a Covenant to ſtand ſeized, that ſhould take effect, and the I 
TU ill, tho made accowing to the power, came too late to execute it. So 15 
that J think none of theſe Caſes that have been mentioned fo2 this | 
purpoſe are applicable to the Caſe in Queſtion, no2 argue oꝛ pꝛove any 
thing material fo2 that which the Plaintiffs Counſelintendedthem foz. 

Ap but ſay they, this TUtllof 167 5, Deed ok 1681, make but oneCon- Obj. 
be pance, and then the Mill that is the pꝛincipal, that ſhall govern all the 
reſt. Now this is a a notion fetched krom the Courts of Law, but very Anf. 
impꝛoperly applied in this Caſe as Ithink: Foꝛthis Mill being revoked 
by this Deed, is no Conveyance at all; where ſeveral acks make but one Where ſeve- 
Conveyance, every one hos its viltind operation tu carry on the main [A make 
_ deſign, As a Leaſe and Releaſe, the Leaſe conveys the poſſeſſion fo? veyance, exch 
Years, the Releale conveys the Inheritance ta the poſſeſſionby wap of bas ire %i- | 
enlargement. So aFine.and Recovery,and Deed to declare the uſes, , 8 
make out one Convepance, but each perkozms its particular part: the on the mein 

Fine conveys the Freehold to one man, and upon the Recovery it is fig. 

conveyed to another, and upon the limitation of the ule it is conveyed 

do a third; all are pꝛepar atory Ads heceſſary to compleat the Con vep⸗ 

ance of the Inheritance whither it was at firſt deſigned, 
But how will they make a Mul that hath no ſubſiſtance to be one 
_ Conveyance with a Deed, that befoze deſtroyed that Till? J cannot ſee 
how, no21s it reconcflable with Law oꝛ Reaſon. So that kor that mat. 
ter, J think they have no gꝛound to inſiſt upon this point, that this 
being a Deed relating to a Mill, may be revocable in Equity as a 
ill is at Law. But to go on to the n ert. 
This Deed doth ſay it was made and intended to confirm the 
Will, and pet makes ſeveral recitals and limitations contrary to it. 5 
- Thy ſuppoſe it were that it did recite the Will truly, and lald 3 
the Mill diſpoſed of the Eſtate lo æ ſoz & then adds that it was made 
to confirm the Will, but yet diſpoſeth of the Eſtate quite otherwiſe 
than the Mill doth, ſhall this avoid the Deed in Equity, oz make it to 
have another Conſideration than it elſe would have? There-citingpart 
ok aDeedis not at all aneceſſary part either in Law oꝛ Equity. It may * . 
be made uſe of to explain a doubt of the intention and meaning of the Been js no 
parties, but it hath no effef o2 operation. But when it comes to hocelſey part 
limit the Eſtate, there the Deed is to have its effet accowding to ©. 1 
what limitations are therein ſet fozth. And that is plain and full, v1 
without any manner of contradifion whatſoever. 
Now becauſe a Deed is repugnant in ſome part, that is material, A Dede. 
to what is immaterial, is that any gꝛound in Equity to ſet aſide this ſome part 
| Deed? Oꝛ make it moꝛe liable to arevocation than it they had been con- char is mare- 
ſiſtent? That ſeems ſtrange. Then here are miſ-recitals and miſtakes, , | 
which J take to be miſtakes of the Clerk ; and ſhall thele miſ-recitals ., no 
ok the (Mill in the Deen veſtroy the eſfelt of the Deed, when the mean⸗ zcound in k. 
ing and intention of the parties is moſt manifeſt and clear how the % 
Eſtate ſhall go? There is no reference in the limitations of the Deed 
to the Mill, but only in the 3 there are miſtakes. = 
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"i the Lmitations of the _ and Deed a are e not ap plied to the mil- 
recitals in the Deed, then thoſe miſ-recitals cannot hurt the Limita- 


tions in the Deed, Ik ſo be the Limitations in the Deed had been 


general toſuch as were beloꝛe recited to have been limited in the Un, 
then there had been ſome gꝛound to infer that theſe miſtakes ſhould 


be a foundation fo2 Equity to refifie thoſe miſtakes, Fog that ſup- 
\ poſes the Recitals in the Deed containing the diſpoſition of the 


Eſtate by the will are right, and would come too late at the time 
of the limitations to recite them, and that were a miſtake, that may 
be a good g2ound in Equity to relieve againſt the miſtale. 

But when it comes only by way of recital to be-viſpoſed by the 
Mill one way, and then doth in expꝛels words limit it a contrary 


wap, the Intention is plain that it ſhould go accoding to the limita- 


tions in the Deed $ and there can be no foundations in Equity to ſet 


it aſide. The Rule of Law is, Benignæ ſunt interpretationesChar- 
tarum. And Jſuppoſe there ought. to be a gꝛeat deal moze indulgent 
interpretation of them in Equity, to maintain the intention of parties. 


So that as to that firſt point concerning the frame and manner of 


Second Con- 


ſide tation. 


this Deed, and the contradickions to and miſ-recitals of the Mill in it, 
there is no foundation of Equity to relieve the Plaintiff againſt the 


Deed, unleſs the power ol Revocation in the Deed were legally purſued. 


The next thing is. whether there be any tbing p2oved in the manner 
of obtaining it from the Due, oz moztgaging o2 continuing of it 
after it was obtained, be any foundation fo2 Equity to relieve 


ugainſt it? And-foz my part J ſee none. 


Firſt J do: not ſee any manner of Evidence t ta pꝛobe any indirect 
pafice fo2 the obtaining of this Deed from Ouke Chriſtopher. 
The moſt that can be made of it is but bare ſulpition, and indeed 


tat a very ſlender one too. 


But ſay they, can vou pꝛove the Dune ever read it, 02 had it read 


to him? That is a ſtrong objeftion, when it is p2oved to be befoe 


CUitnefſes, and ſo many; ſure that is but a ſlender g20und of Equity 
the not reading of it. But nothing of ſurpure, oz ignoran ce in the 
Duke of what he did in it, ought to be ſuppoſed, becauſe Sir William 


]ones, who is pꝛoued to be the Duke's Counſel, was by, and a Clit: 
_ neſg to it. J told you at firſt Sir William Jones's Hand to be to 


made this Deed, he did it with 
other, and if fo, you cannat imagine that the Duke was at all lur⸗ 
pied therein, but that when tt was executed it was Vectone to 
that deügn ou eqns * 


the Dꝛaught and Deed muſt be admitted, becauſe J take it fo2g2zanted 
that this at Law is a good Deed. And if J did not take it foꝛ gꝛanted 
that that was Sir William Jones's Hand, and he was a Witneſs to 


the Deed, J ſhould not take it fo2 a good Deed. But J meddle not 
with the point of Fat, but take the Fait to be gꝛanted to being the 


Judicial point in Queſtion, ſo that it is bis Hand, andhe is a Ct 
neſs to this Deed. 


Then ſecondly, it mul be imag ned that when Duke Chriſtopher 
ome deſign oz fo2 ſome purpoſe o? 


Next 
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., Next Sir Thomas Stringer, who was the Duke's Councel to pe- 
ruſe and amend the D2aught, os appears by his own pand, ſwozn by 
his Son, and his man, To imagine then that a man chould be ſurpzizev 
unto the making of a Deed when his own conſtant Countel dot h pe ⸗ 
rule and amend the Daaught, and the Counſel he uſed particularly 

to adviſe with, is by at the Exetution, and a Witneſs to it; is to 


ſay, A man was Surpuzed when he had the advice of Counſel about 


it, and they were at his Elbow at the executing of it. RI 
Mo J muſt confeſs Jam to. feek, and not well know what is a 
Fraud in Equity, that will avoid a Deed, which is a good Deed at 
Lam. The Cale of Bodville, and Wyane, and Roberts mentioned 


. ' n 
Y 


Bodvile, 


Roberts's 


by my Lord Chief Juſtice, and my Bother Powel, that ſpake the laſt Wynae, and 


day this Cauſe came on, is J think a Caſe of gzeat Authozity in a 
Court of Equity, becaufe it had a great tranſacion both in this Court 


and in the Þouſe of Lods, befoze it came to a Reſolution o2 Reſult, 


J ſhall put the Caſe in ſhort as it was here in Court, 
Pr. Roberts, Son to the late Earl ot᷑ Radnor, married the Daughter 


Caſe, V. Rep. 
in Chan. 


— 


1 palit 236. 


ol Mr. Bodvile, Bodvile had made a (Will, and given his Lands to 


the Childꝛen ol his Daughter in Tail, and after this he makes another 


Mili whereby he gave one part of the Eſtate to Pr. Wynne, and a- 
nather part ta a remote Rinfman. Jt did moſt plainly appear in the 
Depoſitions of this Caſe,that this CUill was obtained by g2eat Fraud 
and Circumvention ʒ that is, Wynne gat into his acquaintance bypze- 

tences of ſome little Omtes of Friendſhip and Kindneſs, he got him 


away from his Friends and Relations, and during his ſickneſs he 
Did by kalle ſfozies dzaw his affetions from his Daughter, kept him in 


ſecret places, that no friend might come at bim, and while he was fo _ 


ſecreted and wought upon, was this laſt TUill made, whereby he 
gave his Eſtate away krom his Child to a Stranger. Allthele pieces 
_ ofp2attice were appazent befoze the Court at the Hearing ofthis Caule, 

which was heard by my Loꝛd Clarendon, afiſfedby  _. 
JJ W who all unanimouſly declared, 


that this was a Clillobtained by fraud and by pzattice, and that there 


was gzeat Reaſon ik they could, torelieve againſt it. But they ſearch- 
ed precedents, but could find none that would come up to the Cale. 
Thereupon fo2 difficulty, there was advice taken about it in the Houſe 


ol Loꝛds; and there, upon Conſideration, was an Oꝛder made, by way 


of advice to the L. Chancelloꝛ. that he would pꝛoced to do Juſtice to ei⸗ 
ther party, tho there were no Pꝛecedent found to govern the Judgment. 


Afterwards this Cauſe came to be heard again 12 June 1566. tuhen my 


Lom Chief Baron Hales, and Mr. Juſtice Raynsford did declare, that 
there could be no relief, tho, as it was ſaid before, it was apparently a 
Will. obtained by Fraud, and this to the pꝛejudice ofthe Heir at Law, 
who had never offended, 92 given him any cauſe to diſinherit her. So 
the Bill was diſmiſſed, but the Parties complaining in Parliament, 
were relieved by the Legiſlative Power by an Ai of Parliament. 
Bom, beſides that there was Evidence of ill pzatice in that nw. 


Lord Chäncellaxbeing aflited by my Lo2d Chief Juſtice Bridgman, my 


| 
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but in this J fay, J find none; this is fo great an Authozity, and 


voes-thew the warineſs of a Court ot Equity, that J think none can 
be gester: Equity would not relieve them, bur they were put to 


A 


ſcek their Relief by a Law made on purpoſe. _ 


But J will ſuppoſe now in this Caſe, that when my Lam ot Bath 
did univerffand the kindneſs of Duke Chriſtopher, and knew of the 


Mill of 55, and knowing the inconſtancy of the Duke's temper, and 


other Circumſtances in the Family, and the Revocableneſs of a 
ill, Gould have applied himſelf to the Duke, and told him, It is 
true, you have been lo kind as by pour Will to bequeath me a gꝛeat 


5 — of your Eſtate, but you may be p2evailed with on a ſudden; z 
uy 


ſome Artifice o2 other, to alter this Will of yours; and pou may 


be ſurpztzed into the doing of it; pꝛay will Be make a moe ſolemn 


Settlement to confirm this kindneſs by a Deed; and had prevailed | 
to get him to do it. Suppoſe J ſay he had vone ſo, tho' J find 
no Evidence in this Caſe of any ſuch thing ;, ſuppoſe he had been 


 fmployed in the whole tranſa#ion of ſuch a Deed, is this unlawful? 


Oz is it any harm? No, it is very innocent, he might lawfully do 


it; and ik he had oppoztuntty he might pꝛudentiy do it. But J 


ſay, J find not lo much as that in this Caſe, but this Deed was 


fairly obtained from the Dune; whether it was by the Advice, de- 
fire, oz interpoſition of my Low of Bath, doth not appear, o 
whether it were the Dune s own voluntary Ad, tho' J think it L f 


obj. 


not material, whether it was the one oz the other. 


+ * 


ut it hath been lad, that when Dune Chriſtopher did deſign 


to alter his Till, and koz that purpoſe ſent fo2 my Lo2d of Bath, 


to bzing the CU of 75, which he had in his cuftovy, my Lord of 
Bath ſhould have told him of this Deep too: And therekoze the con- 
cealing of the Deed of 81 from Duke Chriſtopher ig a kind of Fraud; 


and not making a dilcovery ok it then, he chall not now take advan: 


tage of this flip, and have the Eſtate by this Deed; becauſe if the 


Dune had conſidered the P2oviſo in the Deed, he would have taken 


_ effetiual care to have had a good Revocation in all the Circumtkan⸗ 


tes: And that he did not co revoke it, muſt be imputed to the 


Concealment of this Deed from the Duke, by the Earl of Bath. © 


So was the Cate ot Mr. Clare, at the Suit of the Earl of Bedford, 


which was opened the laſt Term. A man that ſtands by and ſees a 


Anſ. 


The Rule ok Law, when one is obliged to give notite to'anorher is 
this: when the thing lieth moze in the knowledge of the oye thao the 


Cheat which might have been pꝛevented by his diſcovery,fhall not take 
advantage of his own wong and p2ofit by ſuch Contemment. But 
doth it appear in this Caſe, that my Low of Bath knew to what pur- 
poſe the Duke ſent fo2 his Will ; 02 how oz tn what manner he would 
alter the Settlement of his Eſtate ?\ Thy muſt he be bound to take 

moꝛe notice of this Deed to the Duke, than the Dukehimſelf 2. It 


was the Duke's own At and not my Lord of Bath's, and why would 


he give him Motice ok his own ak xr 


other, and he cannot come to the knowledge but by his means: 
when one man hath reaſon to know, and doth as much as the other, 
he is not bound to give notice to that o tber. Be⸗ 
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Beſtdes, it doth not appear, as J remember, (fo1 it is ſome time 


fince this Cauſe was heard) that my Low of Bath din know ta what 
purpoſe the Duke did call fo2 his Will; and the Deed and Till were 
poſſibly both in the Cuſtody of the Duke; foz tho” at the time ok the 
execution of the Deed it was delivered to my Low of Bath, yet that 


was only fo2 the due Execution as a Deed z fo2 my Lozd in his An- 
ker ſaith, he knoweth not where it was afterwards, till delivered 


to him by the Duke with the Will, under one Cover, ſome ſhoꝛt 
time befoze he went abꝛoad. And \o there is gzeat Reaſon to induce 
the Belief that it was in the Duke's Cuſtody. 

Then as to the Objeckion of Secrecy, it is kept ſecret all along, 
and no body can give any account of this Deed. Take it fo2 granted 
it wag ſo ; ſhall a Settlement in a Family (where the nature of the 
thing requires Secrecy) becauſe it is kept ſecret, be ſet aſide fo2 Se- 


crecy 2 Jt ought to be kept ſecret, and that is no Objecklon at all; 


Perſons do not uſually intend that all the CUoyly ſhould know how 
— Ä QP y „ 

But ſay you, at leaſt here is a general Pꝛelumption, take all to- 
gether, upon tbe Circumſtances of the whole Caſe, that there was 
tome kind of Banagement in concealing this Deed. Now, in a 


Court of Equity ſhall Preſumption be ſufficient to found a Decree. 


upon? It that ſhall avail in a Court of Equity, it is an eaſie mat-. 


ter, accoming to the Judge 's Faith, to pzeſume a Man out of his E= pcecumpri- 
tate. There are P2eſumptions of ſeveral ſoztg, ſome are violent, 0" of two 


ſorts, Violent 
and Probable. 


and ſome pꝛobable: A violent Pꝛeſumption, that ſich a Man hath 
done ſuch a Fa, muff be when a Fa is done ; and no other can be 
thought ot to have vone it: As if a Man be killed in a Room, andano- 
ther Man comes out of the Room with a Stow bloody in his hand, 


and no body elle was in the 7 Here is a plain Fat done, and of obst 
ſaw this Pan do the Fact, that he 


tho no body can (wear they th 
killed him, yet from this Evidence there is a very ſtrong P2oof. 
But apꝛobable Pꝛeſumption alone is no P2oof to relyupon; tvhere 
indeed there is ſome Pꝛoot of (itneſſes poſitive, and thePrefumption 
is p2obable that is added thereto, it may be a good foztifying Evi 
dence, but it ſignifies very little ok it (elf fo2 a Foundation. 


So that J think here is no P2oof oꝛ Evidence, that my Low of 
Bath did ſurpzize the Duke; 02 that the Duke was furpzized in this 


matter z 07 that there was any indireit means uſed to conceal it from 
the Duke, and ſo J have done with the Second head that J at 
arſt-propoſed. -.Therefoze, ee oeta ds eas tit 


Thirdly; J come to confiver the Perſons that areconcern'd in this Tung cen. 
Cauſe, that is, thoſe that claim by the Deed of 81, and thoſe that ſtderation, 


claim by the Will of 87. Thoſe that claim by the Deed of 81, are 
Relatiohs of Duke Chriſtopher without all Queſtion : By Lotd of 
Bath that is intituled to the greateſt part of this Eſtate, is a very 


near Relation; and a Perſon that had done many Rindnefſes ko: tbe 
Famiip, had been conffantip aſſiſting to the Duke in his Buſinelſs: 


and the others are near Relations too. 
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© Then cuts en thoſe, that claim by the Ml ot 87, Mr. Monk, ** 


my, of the. Eſtate, is in the Wini called Couſurz 
Frog platn (if at ali) be ig not ſo nearly related: So that when 
1 keſpett ur of the. Perſons. that claim by contrary voluntary Settle⸗ 
ments, there ig * eben Equality ok Relation; and no difference of 
Confiteration (much moꝛe when there is an Inequality) he that hath 
the beft Title at Law muſt catry the Estate? Foz what is it that 
makes the viſference, but the. difference o the Conſideration ? ag in 
the Caſe ok a Derd in Conſideration-of Blood, and an After⸗Deen 
to a Purthaler koz a valuable Conſideration 5 the laſt thall take 
place, as the beſt Conſideration... ine 478 0% wo 9 
Bit koz revoking a voluntary Sett! ement, in kabour ok u ſuble- 


the.Conſlideration, 7 think hath no ground in Reaſon. There is as 
much Equity foz the one as the other. It is perieftly.at large, and 
1 it to. be a conſtant Rule, that here one Party hath no more 
quity than the other, the Law mut tale place, and that in this 
Cale being manifeſtly fo2z my Lon ot Bathy, by this Gerdiſt Ser. 
| t bor to tale it from him. | 
Caſes in 125 mincipallp was the Foundation of the Decreein that Caſe 
Chan. 1 part, FA th and. Aſhton, that has been likewiſe: mentioned ann urged 


 threx City to charge the Eſtate with Poꝛtiong kon younger 
hiſtien ; 0 lo a limited Power: Then he makes a-Revocation 
"avbantage.of polinger Childzen, but nat exactly purſuant: to the 
þ ſtances of the Power. This was held good in Equity, and 
{ the Keatan in the Wold it would, . becauſe à Man is obliged to 
- Pzovide_ oh bis yolnger-Childzen + and it is against all Juffice and 
54 30 Reaſon to make ſuch a Settlement upon dhe Ele Son, as ta ſend 
- the other : en a begging, being under the lame natural Ob- 
- igation to p20bive.fo2 the one as the other»; + Therefoze, becauſe. of 
that tatural Diiſtgation, Equity hath been in dulgent to ſunpoꝛt luch 
Napidans, bet zue the firſt Settlement that diſabled him kortt, was 
Nongkul aug iujurious, and: contrary to all Equity, and then in 
furh caſe Equity. 1 7 5 165 gent. enen Bad © 
* 3555 Ik 7 051 715 ; Agzanſettlesailhis Ettate wwonhis 
out 14 Power to revoke by a. Deen ſcaledin 
| ie bench 1 te Tlitneſſes; withaut moꝛe ada be makes his 
0 Aung dil eh vf 99 bu to his eldeſt Son wholly,-and that 
Hin ts atteſted (as put it before the Statute) by two Uiifneſſes: Js. 
this a good Revocationin.Equity 2 Iſayy nas fo2 the one iaas nearly 
aten to the Father. as the other, the:Confiderations are equal, the 
ieigag mich.4-Sou as the other, and theretoꝛe there ignagneat diffe- 
rencebetteenthem and the youngerSon-who-baththeEftatebyLaw, = 
Hail eh1oy ft, tha afterwards it return back to him that was theeldef. 
Ehe Fourth aun laſt. Pot; is this. Whether-imreſpetsto Duke- 
55 "ati thoſe Circumſtances that attended-him; there de 
ad Beaton to Tellepe again his Dan Equity: And here. 
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ation. 


one, where there is no difference between the Parties as tag 
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cation under ſuch Circumſtances, and doth male a Revocation, 

here alt the Circuniſtances are not obſerved, is he ſuch an Dwner 
ſtilt ot the Eſtate as that Equity ſhall ſuppoꝛt the Dilpoſition? 

1 —— no; koꝛ that ig to ſet up Equity in direct oppoſition to the 

Law: fa when a Man hath reſtrained himſelf by a particular 

and hath na legal Right ta vilpote of this Eſtate, but by exactly put: 
ſuing that Power, Equity cannot enlarge that Night oꝛ Power. 


Legallp pou agree he cannot; for ik he could, then were there no 


Reafon ko implozing the aid of a Court ok Equity: And theze ig 
the greateſt Reaſon he chould be obliged by the Rule ot Lam in a 
Court of Equity, becaule it is a Lam that he hath put upon himlelk: 
And that is the Equity of the tegal Obligation, becaule it is ſuppoſed 


tive to all Laws. Here is a Man that hath made a Deed, whereby 
he has actually reſtrained:Himſelf from dilpoung ok his Eſtate; but 
in ſuch oꝛ tha wan. By the lame Reaſon, that vou in a Court of 
Equity wilt conſtrue it a good Execution of the Power, where the 
Circumſtantes are not-firifly obſerved; you may allow a Man to re⸗ 
voke a voluntary Settlement, when there is no Power reler ved to 
him in the ORE, fo to do: Am that J r it no ane will be lo hatdy 
.0S to affirm! © 30005 19h 33 35 

A Wan; valuntarſly makes a Settlement to the uſe of bimtelt 102 


ut all, he cannot revoke this; no, not in Equity: And the Reaſon 


to be made by his ownexprets oz implied Conſent. byhts Repzefenta- 


Life, and after ta other Uſes; and reſerves no Power of Revocation 


is the tame as to the Power reſerved, where it ts not purſued bene 4 


he has no other Right to do ir but by the Power, and it is as 


147 $4 


Power ag be b ᷑s. | 
It will manifeſtly inconvenient; ita court of Equityhaveſych 


Power is re- 


ſerved, and 
E be did it without a Power, unleſs he make a due uſe of ſuch'n — 
ei Wed, ic isthe 
ſame as if he 
did it with- 


u Latitude in Power of Revocation: Fos it is not ſufficient ta lüp out a Power. 


it is unrenlanable a Man ſhould be reſtrained, when a Man wul re⸗ 
ſtrain himleit; no2 do J ſee-what Reaſon thete is ta ſay it is impꝛu⸗ 
dent. Indeed, to argue thus, is to make a Man leſs Pꝛopꝛietary ol 


his Eltate, than the Law hath made him, that he ſhall not ſettiehts 
Effate in luch a manner as he pleaſeth-to oder foꝛ him leit; a Man 


nt this rate is never maſter of his Eſtate: pe makes the firſt Settle- 
ment as Owner, and it is no matter whether he hath a Reaſdnfo2 
making 16492 no, ſtet pro ratione voluntas; hut then/when he hath 


e done, both Law, and Rraton bind him to ere — and there 


18 na Reaſon lg a Court of Equity to avoid it. 
2 muſt caufeſg, Courts of Equity would have enough to vu, K. 


they were to examine into the Mildam and Pzuvence ot Men, in be a Mar” 


diſpoſing ae their Eſtates, and if thep: were not —— but faok- 


of Chantery than there ars, to dilpatch the Bulinel of Gquity in 
this Pulnt: But be a Man wiſe! ozunwiſe, if hebe legally Compoas 
mentis. he tun the dilunlet of hig o r and ehr 


wiſe or un- 
wiſe, if legal. 
Diipoter of 
his Ik ro. 


he do not perty. 
* 5 - difpoſle 
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1 o8 Bath and Mountague's Caſe. 
" Uiſpoſe of it fo diſcreetly. as a. Judge oz a great Lawper would vo, 
there is no Keaſon Equity ſhould interpoſe to alter it. 
Beſides, there may be a very good Reaſon foꝛ a Man to put uch a 
Veltraint upon himſelf, and fo2 a Wiſe Man to do it too; foz a Man 
may know the fratity of his own Temper, hom apt he may be to be 
Curpzized and prevailed upon to make a pꝛecipitate oz: inconbentent 
Till, Settlement, or Dilpoſition of his Eſtate. Now to reſtrain 
this Inürmity which-J have, and to pꝛevent an Jnconveniency that 
may ariſe by my diſpoſing ot my Eſtate upon a Surpꝛize, J will re- 
ſtrain my lelk, and ſettle my Eſtate ſo and ſo, that if there be a deli. 
berate Intention in me to alter it, J map ſolemnly execute ſuch In⸗ 
tention; J will therekoze have ſo many Witneſſes, and thoſe of good 
Quality, that, it they find me about any ſuch action, may adviſe me 
in it, and pꝛevent any apparent Surpaize into the doing of any Aﬀion 
that may be kooliſh, raſh, oz pꝛejudicial: Foz that Reaſon J will 
bung my ſeit under luch and ſuch Reſtraints. +» 5 
And when we ſee a thing done that may have a good Reaſon given 
#0? it, as there may be fox this circumſcribed Power, to reſtrain from 
_ raſh, ſudden Actions, it is to be pꝛeſumed that it was done upon good 
Reaſon ; and therefo2e the pꝛetended unreaſonableneſs of ſetting the 
. Owner of an Eſtate by himſelf, mentioned at the Bar, is no Argu⸗ 
ment againſt it: Foz it may be rather (and that is rather to be pe. 
aunmed) upon very good Reaſon than upon no Reaſon at all. 
Now J think t was never yet determined, or ſettled in a Court of 
Equity, 'thataRevocationthatdivnot purſue the Power was good in 
Equity: It has been ſettled and decreed not to be good, and that is the 
_ 4» and Cuſe of Arundel and Philpot, whichcamefirſt into the ing s Bench, 
Philpet's Caſe. ind then into Chancery. and afterwards into the King's Bench again, 
and there it had its Period. A CUoman makes a voluntary Settlement 
upon a Friend, with a Power ta rebolke upon the tender ofa Guinea; 
and upon ſome falling out o2 Quarrel that happened between them, 
ſhe makes another Settlement upon Arundel: At firſt in the King's 
Bench tbey could not pꝛove the Tender of a Guinea, and fo the Re- 
vocation was not good at Law ; ther et̃oꝛe they come into a Court of 
Equity: to'be telieveo. It as held that no Reliet᷑ ſhould be had in the 
Cale, altho there was a Pꝛoot of Pꝛovocation given, a Quarreling 
and Falling aut, and ſo there might be ſome Reaſon to revoke, but 
no Reaſon ta revoke otherwiſe than accowing to Power: So the 
Bill was dilmiſt. - Afterwards upon a Tryal at Lam, that Matter 
was ſubſlantially pꝛobed, chat in the heat ol the Pꝛovocation the 
Guinea was tendzed, and conſequentiy a good Revocation; and that 
No Revoci- J ludk upon as a full Authority that there can be no Revocation in 
doch f. net Equity Where it's not a good Rebocation at Law, unleſs there be 
a patticulat Intention in the Party to revoke, which he could not 


good at Law, 


unleſs * In- elke purſuant to the Power, by Fraud oz Accident. 
— reg in The Caſe of Tdorn and Newman J tabe ta be good at Law, and 


Fraud or Ae therefore ta be (ure good in Equity; There was to be a Tender of 
| eident, 12d; at. a Days! in the 9 the 12d. was 2 * 


| 
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n 
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the day but not the place, and accepted. That was beroze my Lo ohh 
Chief Juſtice Hales, and the Party nonfuited upan it: Ic; upon u 
Condition to pay money at ſuch a day and place, the money be 
tendꝛed to the Perſons at the day, tho not at the place, that Tender 
_ to the perſon is good, being a Cale ot monep, but its not ſo in a 
Collateral Condition fo2 doing of any other thing. And tho tt had 
not been in that Caſe good at Law, it might be held to be good in 
Equity upon another account becauſe, there were Childzen in che 
Cale, and it was to make p2oviſion fo? them. int 
Mow J do acknowledge that a Power ok [Revocation not well 
executed at Law, may be in Equity in ſome other Caſes : Ag where 
à man having ſuch a Power has a real intention to revoke, and his 
intention is known, but he is prevented by a particular accibent, 
and kurpzizen when his deſign was ſo to do, but he could not per?! 
| Foo that deſign, as by reaſon ok Sicknels, oz that it was to 
be done in a place where he could! not go. It auy accident | 
_ obſteut that intention, it ſhall be-lookt upon as goov, and ſhall | 


prevail, + 


1 i ann er $7: 1 e 
But nom in this Cale ut the Duke-of Albemarle, tt doth not ap- 
pear that he had any ſuch! intention ok executing his power! It 
is true, he made his Will, which is a quite contrary diſpoſition 
pot his Estate. Chat is an Evidence ok his intention to mae 
da new (Um, but not to revoke this Deed; he was na wap 
hindzed by any accident 02 irremovable Impediment from exe 
cuting the power accowing to the Circumſtances. pe was in 
the place where beſt ol all throughout England he might have 
had three Peers to be (Ulttneſſes or it. The Miu was erecu-⸗ 
ted in London, at Sir Robert Clayton's houſe, and there were 
then two Peers in the houſe ; Therefoze ſince he had an oppor 
tunity to do it well, and would not do it, this can never be 
Tonſtrued a good Revocation in a Court of Equity. And J abcurdicies 


think truly that any ſuch conſtruition would induce many Ablur char might | 


Firſt, It is to ſet up a power in a Court of Equity in dives , 

oppoſition to the Courts ołl Law, and ſo let a man looſe in 'Equi- 
ty fo2 no other realon, but becauſe he hath reſtrained himſelf at 
Law, by a Law of his own making. ONT 

- 'Secondly, It is as much as to ſay, That becauſe a man may 
dilpole ot his Eſtate one way by Law, therefore in a Court of E⸗ 

7 he chall diſpoſe of his Eſtate any way. That is a very ſtrange 

but a true conſequence of th:s Doctrine, becauſe a man ſettles his 
Eſtate ſuch a way, with ſich a power to alter it in ſuch cirtumſtances. 
therekoze he ſhall do it any way. At this rate Tenant in bane 
dilpoſe of his- Eſtate without a Fine in Equity; becauſe he might 
have done it at Law with a Fine; fo2 the ſame Equity there ia in 
both Caſes. So a Coppholder.of Inheritance may in Equity dil⸗ 
poſe ok his Eſtate without a Surrender, becauſe he might do it at 
Law by a Surrender. on rg oo rn nene 
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"Bath and . 7 
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Objecti- 
ons an- 
ſwered. 


gn ſuch truſt; J am a Pitechaſer fox a valuable consideration, hn 
\.___ - tt: Wght not tua affed me. But then they tome atid'p20ve that the 
Dtäeeds ok the Title were carried to Counſel, they ſaw this trnſfo2 


0 ——— were totabien man to gibe away moze then ye hath 


in him; ig he has no more: in him than nn 0 the power re⸗ 


ſerved to himſelk!. And 70 6 


- -Fourthly; It 1s to Nuſtrats the iutene and peſign of all Settle- 


ments whatſoever; ſo that J think there is no reaſon at all fo2 
this Court to let a Man looſe, that has thus reſtrained Himſelf, 
unleſs. there be lame ſpecial reaſon in the particular Caſe, fo? the 
fake ol which a man ought to yave vis Caſe vary from the ordl- 


. nary Rules, . 
hen let us conifiber ert hs Circunmaices that the Due — 


under at the time of making: this (uin; vou that arefo2the Plaintiff 
lay that he had forgotten this Deed, and therefote it being an old 


aͤnd fozgotteniDeed; it ſhall not habe any regard in a Court of E⸗ | 


quity, it not being talen uanp notice ot by the party Himſelf, - 
Firſt J pzay conſider whether the Evidence does not pꝛove the 
quite contrary! it was a Settlement made very ſoleninly; it is very 
well atteſted by ſir TUitneſſes, Perſons of conſideration ; it was done 
with deliberation, and done but in 81, the ill is in 87 : it is not 


to be pꝛeſumed that the Duke did 07 cold kozget a Settlement ſo. 


folemuly and dellberatelg etecuted. J fap'it is hard to preſume it, 7 
-- Beſides: tho! he had foot it, Sir Thomas Stringer who was a 


* — about this (Uill had not fozgot it, for he made an Abſfra# 


of it about that time with the verp date in it. And J take it the 


memo ot the Councel in ſuch a Cale, is the memoꝛp ok the Client. 


Suppoſe a man make a Purchate and he carrieth the Deeds of the 
Titie to Countel, and he eſpleth a truſt in the Deed and atcquamts 

his Client, and pet he will purchale, hall Equity relieve? Jt may 
be the Couticel ovetſeeth this Truſt, and the Purchaler is calle 
to account about it; ſays he, J had no notice. J knew nothing of 


had: an oppoztpnity to ſee it. Then J take it; notice tothe Councel 
is notice to the Client. aud the man that paid-the money muſt lofe 
the Eſtate: So here Sir Thomas wine g memo is the Ouke s 
Wenn. 5 | 
But pay hom romes it to pals that fozgerting ol a Deed. is BY 


g2ound: to revoke: in Equity? Muſt the goodnels and validity of 
AL 
* Lippery; but a Deed is permanent, and made toabide fo2'ever. Be⸗ 
- catiſe; men tre apt to fozget what they habe done, therefore ſhall 


eed depend unau the memozy of him that made it? Memoꝛzy is 


their Deeds have no moe effett-in a Cdurt of Equity than ik they 

han neuer been done at all? This J conte ig very new and ſtrange 

Dotttine to me; when a ching once tome s to be pitt into wilting, 

wwe fay tt is neuer ogotten; Litera ſcripta matiet. 

But then truly they ſay it is intonſiſtent with the a ok the 

been 78 of- of Albemarle, thit be Word make this lit and : 
110 Tas. * 4 1 50 "" is 
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this uin and pꝛetend luth kindners to Mr; Monk; ard delite a Title 


ok Ponour fo? him, and pet not intend to revoke this Settlement 


that ſtood in the way. The others they ſay, how is it conſiſlent 
with the Due s Pondur to intend to revc ke it when there was luch 
a Friendchip between the Ditke and the Earl, fo many Services and 
Dbligattons perfomed'by the Earl, ſuch a truſt and confidence repo⸗ 
fed in him even to the laſt, as it's plain there was? Þow comes 
this ts pals ? But lo it is; they are Ats very much inconſiſtent J 
confefs. - But fo2 perſons honours in judging or Cauſes we have 
nothing at all to do with them, . 1 2 


Foz my part J ſee no reaſon in the Mond that the Duke had to 


ulter his mind as to my Lom ok Bath, there is no appearance of any 


unkindnels o2 diſpleaſure conceived by the Duke againſt the Earl, but 


an intire truſt and . to the very laſt, as is evident by the oꝛ⸗ 
der of the Keys ok th 


Cvidence-Room to be delivered to him when 


he went away, and to*coriſult with him upon all Occalons. 


But withal, J do not nom what the meaning of it ſhould be 


% F Pp 


ik he really intended any effeck as to the (Mill of 87, which without 


_ all queſttan is well pꝛoved; and were it not foz this Deed, would 
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cwbich they babe reaſon to doubt- and do not admit.) they believe 
the ſame was impoſed upon the Duke by ſuzp2t3e, and not fairly ob- 
tained, and by fraud were concealed from the Duke, and ought to be 
fert aſide in Equity, tho the power of Revocation in the ſaid Deed 
were not ſtrickly purſued, becauſe his intention appears to revoke it, 
und diſpoſe of the Eſtate otherwiſe by making-the Mill in 87: And 
if it ſhould not be ſet aſde, then the Dutcheſs ought ta have the 
Lands limited to her by that Deed, and the Rent-Charge of 2000 1. 
a year, over aydbeſives the Jointure ſettled upon the Marriage, and 
* confirmed by the TU of 75. And the will or 87 ought to ſtand 
Hg good as to the Perſonal Eſtate and Legacies therein; and lo p2ay- 
eth to be pꝛotecken in the enjoyment ok the Perſonal Eſtate, and 
Deu, Legacies given to the Outcheſs diltharged of the Duke's 
5 8. 


** Thrre is another Bill bought by Cheitopher aud Henry Monk, 
which complains of my Lam ok Bath, and the others ſetting up this 
Illi ot 75, and Deed or 81; And 1 think fn the ſame wozds, 02 to be 
ure, to the ſame effet with the othet Bill, and pꝛays that both 
Mil and Deed map be ſet aſide, and the Plaintiffs may enjoy the 
benefit and Eſtate given them by the Mill of 87. 
Then there is a thiz Bill of my Low of Bath. Br, Greenvill and 
| Sir Walter Clarges, in which they ſet out the Mill ol 75, and the 
Dieed of 81, and the continuance and conctancp ok the Duke 's 
Friendſhip and CTruſt to the time ok his Death, and complains 
that the Dutcheſs and other Defendants let up the Mill in 
1687, and do pretend that amounts in Equity to. a Revocation 
ok the Deed ok 81; And: this Bill pꝛapeth that the Perſonal-E- 
fate map be applied to pay the 'Duke's Debts in diſcharge of 
the Real Effate, which they pꝛay may be confirmed-to, the JÞlain- 
- iffs in that Suit, and a diſcovery ot the TUritings, about the 
Real Eſtate; and that they map be brought into Court, And. de⸗ 
livered up to the uſe of the Plaintiffs. © 
"Theſe Cauſes were firſt heard befoze the Lows 'Commitio: 
ners, ſo long ago as the Sch of July 1691, then was there a 
Decree made that the Perſonal Eſtate ſhould be accounted foz, 
and applied fo2 the payment of the Debts ; but befoze the 
Court would veliver any final Judgment as to the real Eſtate, 
they ozered a Trial at Law to be had in an Ejetment, where⸗ 
tn the Dutcheſs and Mr. Chriſtopher Monk were, the Lefſors of 
the Plaintiffs, . and the Earl of Bath, Mr. Greenvill, and Sir 
Walter Clarges, to be Defendants to try the Title to the real 
Etſtate, and the Plaintiffs were only to inliſf upon the Mill of 
87, and the Deed ok 87, ſo that as the Defendants Right upon 
tze faid Will and Deed might be fairly tried. And all Exhibits 
were to be left with the Maſter three TWleeks bekoze the Trial, 
ST 0 55 ſide to r N n * e * * ſhould 
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_ Accoding to this Oder, in the Michaelmas-Term . after, there 
was. Tryal at the King'9-Bench Bar, and upon that-Tryal a Uex- 
di-paſſed-fo2 the Defendants in the Ejeitment, the Earl of Bath, ac. 
upon the TUill of 75, and Deed ol 8 1. After the Tryal; theſe Can: 
les came to be heard again befoze the'Lows.Commiſſioners, about 
a Pear and a half ſince; At that Time there was no Complaint 
made of the Cerdi, n92 any motion fo2 a new -Trpal, But after 
the Councet had been heard ſeveral Days, the Court took time to 
conſidgr of their Judgment; and befoze Jungment, one of theſe 
Cauſcs abated by the Yarrtage of my Lozd of Mountague and the 
Dutcheſs ; änd by that and other Accidents, the Cauſe hath been 
delaped till the late Hearing befoze the Court, afliſted by my Lo2vg 
the Judges, who have deltvered their Opinions. And now the 
Cauſes ſland fo? the Dpin'on of the Court, upon what appears in 
the Pleadings and Pꝛooks, and what has been lo largely infiftey 
upon on either fide,  _ F F 


_. Upsi which; the. Gerdick being at Law koz the Defendants, J 
muſt take tt as my Lows the Judges have already declared, not 
bonly that theſe Deeds of Leaſe and Releaſe, of the 15th and 16th 
of July; 81. were duly fealed and executed by the late Duke of Al- 
bemarle, but allo that they ſtand ll in fozce, and unrevoked at 
Law; foz if they had not been ſo, the Uerdif could not⸗have been, 
as it was, for the Octkendants. f 
__ Therefoze, as that muit be taken fo2 granted, that theſe are good The on, 
Deeds in Law, the only Matter at pꝛelent fo2 the Conſideration of 8 in 
the Court. is, Whether upon the Debate of this Cauſe there be 
 Tiefficient Sꝛound in Equity fo2 this Court to interpoſe in the Cafe, 
{o as to ſet aſide theſe Deeds as not god in Equity, oz revoked 
by the Mili of 87, o2 no: And J ſhall, as to the Batter of the 
Queſtton, conclude my Opinion the ſame way with my Lo2ds the 
Judges that have delivered theirs befowd. © 
And with reſpe# to this Matter, J ſhall-here confider who the 
Parties are in Judgment befoze the Court, and what hath been 
alledged as Reaſons and G2ounds to induce the Court to ſet aſive 
this Deed in Equity 8 
Pere is no Purchaſer in the Caſe, no Creditoz, no Child unp2zo- 
vided-fo2, but all the Parties claim by voluntary Convepances on 
the one ſide and the other; ſo that at leaſt they ſtand equal; o2 it 
there be any Circumſtances as to the +4 that have any 
weight, it is on the Part of my Low of Bath. g. 
There have been ſeveral Things inſiſted upon by the Councel foz 
the Dutcheſs and Mr. Monk, as Gzounds whereon they would Srounds of. 
find that Equity which ſhould impeach this Deed of 81: J would ber a en . 
mention them as J appꝛehend they were offered, and J will, as far Beg e 
ag J can, avoid being tedious, 02 uſe unneceſſary Repetitions' of 5 
what has been already fad. e EEE 
Firſt, Jt has been offered, that this Deed was obtained by Fraud 1. 
and Surpzae, N * 


Go Secondly, | 


* 


Ea and — Gale. 3 


To the firſt 


Head. 


Fraud and 
Circumven- 
tion, things 
not to be 
preſumed. 


Surprize, 
what. 


the Councel have attempted to make uſe 


"Secondly, Ifit were origittally fairly obtained, yet it was de 


ſecreted and concealed: from.'the Duke, that he could not come ta 


know the true Contents ok his Power; oz ik it were not concealed, 
pet it was utterly fozgotten by the Duke, which was the -Reafon 
and Dccaſion why ſufficient Care was not taken to execute the 
Power as it ſhould have bon. 


' Next, That though the Power of Revocation was not literally 


executed, yet his Intention appearing clearly to diſpoſe of the E- 


ſtate other wiſe, it ought to be ſuppozted in Equity. = 
Then that Dad ok 81 was but ancillary (that was the Phraſe) 
to the Will of 75, which being agreed to be revoked by the Will 


ol 87, the Dad muſt fall with it. 


Another thing was, that what the Duke had done amountey to E: 
a Revocation, | 


Then that there was a general Truſt, and the Duke remained 


Owner of the Eſtate, and might charge it as high as he pleaſed to 
the utmoſt value, and ſo being abſolute Maſter of the Eſtate, his 


lublequent dilpolition ot it by bis laſt Will ought to be made Beod 


in Equity. 


There are many things accumulated together, and fo make the 
better ſhew; but it is beſt to conſider them ſeverally, il we would 
know the true weight of them. 
It is true, it is charged in the Bill that this Deed was obtained | 
by Fraud and Surprize, and that it was concealed from the Duke, 
02 fo2gotten-by him, and he had an Intention ts revoke, and went 


ns far as he could; fo that they are ſufficiently let into this Matter 


by what is charged in the Bill. But whoſoever reads over the De- 
poſitions, will ſee that the End they aimed at, was, to attack the 


Deeds themſelves as falſe Deeds, and not truly erecuted; but that 


being tryed at Law, and the CUill and Deeds verified by a Uerdict, 
the ſame Evidence, and | 
read it all, oz at leaſt the greateſt part of it, as Cvldence of Sur⸗ 

pꝛiʒe and Circumvention. 1 


But J think that ought. to be well confered by the Court, ko: 


we are not to found our Judgment upon that Evidence, which, if 
it be to be regarded at all, did amount to no moze than what was 
intiſted upon, and which is poſitively contradiited by the Uerdit : 


As to Fraud and Circumvention, it muſt be granted me, that they 
are Things not be pꝛeſumed; it is all denied in the Anſwer. 


and the Pot mult be very clear, if it be to be regarded by the 


Court. 
Now, fo2 this wow (Surpzize) it is a wow of a general Signife- 


cation, ſo general and ſo uncertain, that it is (mpoſlible to fir it; a 
Pan is ſurpzi3ed in every raſh and indiſcreet Aion, oꝛ whatſoever js 


not done with ſo much Judgment and Conſideration as it ought to be: 
But J ſuppoſe the Gentlemen who uſe that od in this Cale, mean 
ſuch Surpzize as is attended and accompanied with Fraud and Cir⸗ 
W luch a * indeed may be a good ground 1 — 
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aſide a Deer ſo obtained, in Equity, and hath been ſo in all Times ; 


9 


but any other Surpzize never was, and J hope never will be, becanſe 
it will introduce ſuch a wild Uncertainty in the Detrees and Juvg- 
ments of the Court, as will be of greater Conſequence than the 
_ Reliet in any Caſe will anſwer fo © 
They ſay this Surpꝛize was made out two ways, by Watters 


that appear in the Deeds themſelves, and by Circumſtantes in 


Paof that ariſe out of the Deeds. 


As to the Watters that appear in the Deeds themſelves, they 
_* Firſf, That it is expreſſed in the Deed of Releaſe that it is 
| _=_ in cozroboration ok the Till, which is inkerted through- 
. . or TNE et 
Then that it is imported to be fo2 the Confirmation of the lil, 


when in effect it doth fully revoke it, becaule there are no Limita- 


tions in the Deed, but ſuch as vary from thoſe in the Will, 

Chen that it is fo2 ſecuring the Legacies in the Mill, and yet it 

IG the nt HH Chr ror yp nn 
That as to a great Part of the Efate, the Deed limits it tomy 


Lon of Bath after failure of Jſue Male, excluding the Daughters, 


bo ra in the Cill that Limitation is after failure of Jfſue gene- 
777 ²˙ ET 
Chat the P2oviſion in the Deed fo? the third Son is ineffettual, 
becauſe the Duke had not Power to ſettle it fo 
That the Power of Revocation is unreaſonably fettered, and the 
Covenant whereby the Duke, who was then very young, is obliged 
not to revoke the Mill, is a derogatozy and illegal Covenant, 
And the unsk'lfu Phzaſe and Language of the whole Convey- 


ObjeQions 


to the Deed 


+ 


ante muff be a Demonſtration that Sir William Jones was not im- 
ploped in it, as is pꝛetended; theſe are the Objecktons to the Deed 


- Now as to the Yiſrecitals, as my Lom Chief Juſtice has ſaid, 
they will have no Jnfluence upon the Limitations, becauſe the Rect- 
tals in a Deed are not made the Mealure of the Limitations in it: 
Beſides, as J app2ehend, here are none of theſe Milrecitals which are 
ok that nature, as to dzaw on the Duke into a Miſtake fn the favour 
ok my Low of Bath, fo2 the Recital that the Outcheſs had a much 
greater Effate by the Will than ſhe had bekoze, as the Limitation of 
Dalby and Broughton fo? Life, when it was but during Wivowhod, 


this might lead the Duke indeed into miſtake in favour of the Dut- 
cheſs, as it did, and might have induced greater Limitations of the 


Anſwers. 


lame kind, but never to the advantage of my Lom of Bath, who was 


to come in Remainder; ſo that all the Jnference that can be made 
_ from thoſe Pilrecitals, is only that Str Thomas Stringer, who (it 
is apparent in ÞP2wf) dew the Deed, was a careleſs Yan. 


Then they ſay the Uariation of the Limitations from thoſe in 


- the Uiill, chewerh that it was to revoke the Elli, and not to con- 
_ fimit; as to that, ERS EIT 4290 POT 0 


— Such: Gaciation is a Pot that the Duke, * the 
tue of the Will, and the time of the Deed, had altered his Mind 
ag to thoſe Partieulars; but to carty it further, J ſee no-Reaſon in 


the Wozld. 
" Next it hath bern obſerved, that the Clos of the Deen which 
purpoxe the End of it to be-foz the Confirming. of the Till, muſt 
{ainlp in Reaſon-infer to the pꝛincipal Deſigns of the Settlement. 
which was to _ of his Eſtate. ta my Low of Bath, and the near; 
eſt ok his Relations, and not to refer to any particular Limitation 
in the Ci; and that it doth fo confirm the Mill, as ta the main 
pzincipal Limitatfon-of- the CUHIl,, is plain; and it doth appear by 
the very phzaling of the Deed, that.beſides the-confirming of the 
wait, e did mainly deſign the ſettling of his Effate. 
Then let us consider the Differences in pou of Limitation be. 
twen the D#d and the Mill. 
Frirſt, They ſap in the Dad, there is an Eſtate. limited to the 
Duke fo2 Lite; which is not in the (ill, that is pꝛoper in a-Deed, 
but would have bern abſurd in a Milt which is not to take efieit tilt 
after his death. 
Then fo2 that Aariatian in the Limitation to the Dutchefs, it is 
not material in point of value, but fo2 duration to the Earl; and it 
was a reaſonable thing ſo to we it; fo2 ſince he did intend. ta 
charge his real Eſtate with great Legacies; it had been impoſſible 
to have ſold any Part of it that had been under a Rent charge of 
6000 l. and theretoze it limits Lands of. that value. .. _ . 
As fo2 the Limitation of Norton - Diſney, which indeed is to he 
Advantage of my Low of Bath, and is the only Uariation from the 
Will which is ſo; fo2 with reſpef to the Eflex and-Nozthern Eftates, 
my Lodhas but a Remainder after failure of Iſſue in general, but 
in this it is after faflure of Iſſue Male. But then it is to be conſi- 
dered, that the Honour would fail upon the Duke's death without 
* Iffue Pale, and he did intend and deſire that tbe Honour of Duke 
of Albemarle ſhould come to my Lozd of Bath: His Father had 
gone ſo far in it, as to pꝛocure a Promiſe of it under the Sign- 
anual by King Charles the Second, and at the ſame time he had 
an Eſtate of 15000 l. a Year ; and then it became him well that luch 
2 Part of the Eſtate ſhould go with the Honour. . 
s to that Objetion, That thereby there was no Proviſion made 
| fox Daughters, it were indeed a very great one, if indeed there were 
no 0 Probilion at all fo; them: But it means no moꝛe than that if he 
left na Sons, there would be an ample Pꝛaoviſion out of. the reſt of 
his Eſtate fo2 Daughters; and ſo in effet it is upon the Marriage⸗ 
Settlement and the Mill of 97; ſo that ik it be an Argument of 
Surpzize as. to the one, it is the ſame as to the other. 
Chen koz that Pzoviſion that is made out of Rotherith and Nor- 
23 fo2 the Third Son, it muſt be admitted, that as to my 
Loꝛd Dune g Mind in the Matter, it would be ineffedual; but there 
can be 3 inferred from thence, but that there was N 4 T 
. | egle 
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Neglet of looking into the Settlement: But that will be no Ozound 
in Equity'to relieve against this Deed; koz if tt ſhould be ſo, how 
many Settlements muſt we let afive upon Mens ſettling that over 
which in part they had no Power of making ſuch Diſpoſition, be⸗ 
ranſe the Perfons concerned in drawing the Settlement, did not 


take ſufficient Care in every Particular, to purſue the Power he 


had who'makes the Deed? ren 
Beſideg, there is the ſame Miſtake in the Till of 87, in rela⸗ 
tion to Potheridge, where the Barony fo2 Mr. Monk wag to be 
2 it being by a Settlement in King Charles the Firſt's Time 
0 ſettled in Call, that it could not, oz was not legally to be dilpo⸗ 
Indeed it was ſaid that there were ſome Articles made with 
Pride about that Matter to carry the Eſtate accoding as the Duke 


Gould direct; but thofe Articles cannot anſwer the Objeckion, fo2 


they were made thꝛee Months after the Will, and then they were 
made with a wong Perſon, and ſo ſigniky nothing. 25 
It has been objeted, That this Deed pꝛetends to be fo2 ſecurin 


117 


4 , - . ; | go : 
Legacies in the TUill of 75, but defeats them: That is a Miſtake 
in the Objeffion ; fo? it confirms the TUill certainly as to the Le» 


gaties, and doth create a Truſt ko: perfozming and paying them: 


Indeed by a ſubſequent Ac, (viz.) the Mill of 8), there may be an 


Alteration made; but that is no Argument againſt this Settlement 


Thheae was another Objefon made, and that was, That the 
Power of Revocation was unreaſonable, eſpectally back d with ſuch 


an unreaſonable Covenant not to revoke : But as to that, it is to 


be conſidered what the Deſign of this Settlement was; he had made 


his ill before, but he thought himſelf unſafe under that Diſpoſition ; 
he was under Appꝛehenſion of being applied unto, and impoztuned 
to diſpoſe of his Eſfate otherwiſe than he had a mind it ſhould go, 
therekoze he intended this Settlement as a Guard againſt any Sur- 
pie of that kind; and that being his Intention, if it had been on- 


iy a general Power of Revocation, it had been no moze than what 


any TUill oꝛ ſubſequent At done by him would have effecked, but that 
had not anſwered his Meaning. 
And ſo as to the laſt Covenant 


Mill otherwile than as afozelaid, J take it, that doth impozt no 
more but that as to the pꝛeteding part or the Deed, he guards him- 
ſelk againſt Surpzize as to the Real Eſtate, ſo he doth here as to 
the Perſonal Eſtate. And though it p2ove ineffetual at Law, that 
is not material as to the Intention ok the Duke. _ 


The laſt Objettion-trpon the Deed, is, the penning it, which is an 
Objeckion that is to go through the whole Deed; but this Obje⸗ 
tion goes further than the Point fo2 which it is alledged; fo2 if it 

eed: But fo2 this, 
— that this Deed was 
DD T2 


pꝛobe any thing, it p2oves it to be a falſe 
J do not find it ſo much as 


daun 


in the Deed, which they call the 
Derogato2y Clauſe, whereby the Due covenants not to revoke the 
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daun by Sir, William Jones; my Low of Bath inden ſays, that 

it was left tu the Care and Conduct or Sir William Jones; but 
as to what appears, he was only concerned in the Pꝛoniſo: Foꝛ it 
18 very good Reaſon to believe, when he ſays [I approye of this 
Proviſo] he did not refer his Opinion to any other Part of the 
Deed : Aud indeen any one who knew oz remembꝛed him, will think 
that he concerned himſelf with no other Part. but what. de let his 
Hand to the Appꝛobation of... - 

J have taken notice of thoſe Dbjetions. and arguments urged 
by the Councel, which, taken altogether, ſhould induce their Gzonnd 
of Equity from a Surpzize in obtaining this Deed ; but when they 
are ſeverally conſidered, they leem not to be ot ſuch wu as 18 
contendtd 1 

But if the Ovjettons had bern moze in number, 02 of greater 
Conſequence, pet let the Deed be never-ſo-jll.dzawn, and the Mi⸗ 
ſtakes and Milrecitals never ſo many, aud the-Differences of Limi- 
tations in the Deed from thoſe in the CUil{ never ſo many too: Pet 
ik this Deed were really executed by the Party, all this will not be 
a ſufficient Szound in Eguitp ta let ade this Deed,” And the 
Countel foz the Plaintiffs were very well aware ok this, and there⸗ 
foze they go to other Circumſtances out of. the Deed, to ſhew this 
Surp2ie; and, as far as J can. obſerve, the ORs: _ this f 
Point are theſe: . .. Yo 
Otter Ob- That there is no Prof of any previous 'Direzion to: dawing of 

Ota this Deed, there is no Proof. of the Dzaught oꝛ Deeds being read 
ces out of kon the Duke, no Counterpart was executed, the Truſtees were not 

the Deed. Afquatnted with it; there was an Eſtate limited to Sir Thomas 
Clarges, when there were great Differences between the Duke and 
Yair it is not ſubſcribed ty the Duke's Councel, as all Deeds ere- 
cuted by him uſed to be; that it was not ingroſſed accoding to the 
DODzaught, and that in a very material Place; fo2 if it had been ac- 
coding to the Dzaught, the Duke had been Maſter of the Eſtate by 
a general Truſt; and ik it were not peruſed by Sir William Jones, 
02 he was not a 'caitneſs to it, then ſo-far as Sir William Jones 
| was ſurp2ized in the Matter, the Duke was ſo too. 
Anſwers, * Now as to the want of P2oof of any previous Direaions koꝛ this . 
Deed, that is not ſtrange alter ſuch a length of time; Sir Thomas 
Stringer, who dꝛew it, is dead; four ofthe (itnefles to the Execution 
ok it are dead too: But the P2eſumption is very ſtrong, when the 
Dzꝛaught is of Sir Thomas Stringer gs Son's Þand-witing, and coz- 
_ refed and interlined by his own Pand in ſeveral Places; that he had 
Owers and Directions from the Duke to pꝛepare ſuch a Deed, + 

The reading oꝛ not reading the Deed ta the Duke, doth not ap⸗ 
pear; it might be read to him bekoze, and it was not neceſſarp it 
ſhould be read to him at the time of executing : ; ik it were, then the 
CUill of 87 lies open to the lame lten, wy * was not read 
to Fo 1155 n * * lt. 155 


0 8 3 : N 1 » : 
* 1 CEP M7 | x 
| f . % L 1 + d & 74 ; + | 
| : p ' I | 
* a $ . 
« ; * 
3 Sv F 
f c N # * x 
: ; ; 
. 


3 


a | | Bath and Weener $ Tal. 


98 to thar-Dbjeaton That there was n66Counterpave, noz the 


| Truſtees acquainted” with it, that can be nothing of an Objeckion; 


fo2 the Deed remained in the Duke's Hands till a little time be 


fore his going to Jamaica; as appears by my Lozd of Bath's 
Anſwer,” which hath not been falſified as J now ok in any 
Point; nor was there anp Occaſion to give Motice to the 


Truſtees, becauſe there was no manner of Eſtate az Truſt 


lodged in them. But my Low ok Bath was the only Perſon that 
had any Truſt in him by the Deed, therekoze there was no Rea- 


on that it ſhould be known to anp one but him; and the nature 


ok the cet and all the Pools, ew that it was arne to be 
concea 0319579" I ' 3 
Then as to the Stow. of Sir ane Clarges; and the Dif: 
kerentes between the Duke and him, there is no Pioot of lt; it 
ls at moſt but an Hear-ſay, teſtified by one Witneſs.» 


That it was not ſubſcribed by the Duke's Countel as all his 


Deeds ulually were, it ſeems to me to be of no very great weight, 

when tht Dzaught appears under Sir Thomas Stringer's Son's 

Hand, interlined and cozrefed by Himſelf, and Sir William Jones 

u Witneſs'to' the Erecution, and pꝛelent when it was campleated; ; 
(ure that can never ſinnify any thing. 


As to the other Dbjetion that was made, That the Deed was g 
not ingzoſſen accoꝛding to the Dꝛaught, and the Cariation is in a 
material a Part, as to make the Duke Maſter oꝛ not Maſtet of the 


Eſtate, it ſhould be conſidered, firſt, That upon view of the ODzaught 
it is plain, Mods have been cut off. and there is a poſitive Wit- 


2 who ſwears that he twice ingroſſed the Deed by the D2aught ; 


it is poſſible: that a Man may twice leave out the ſame Mods in 


- ingrofling a Deed by a Dꝛaught; but that he ſhould twice add the 
ſame Mods that were not in the Dꝛaught. is very ſtrange, and not 


eallly to be believed. 


Then ſay they, This fs not the Duught that was firſt peru⸗ 
fed and appzoved of by Sir William Jones: That is certainly 
uch an Dbjefton as never was made bekoze; and indeed it is 
likely there never was Occaſion to make ſuch an Objeckion till 
the ſaſt Hearing ; fox it map be it was not cut till then: But 
pia let it be conſidered fo? whole Intereſt it was to have this 
Dꝛaught cut oz altered from the Ingzolsment: It is impoſſi- 
ble it chould be cut off koz the Intereſt of my Lozd of Bath, 
by the Objeckion that ariſeth from it; koz let any Wows in 
Nature have been there, they could not have been of ſuch 
Diſadvantage as they would have it to be: However, be the 
A'teration ok the Dzaught what it will, ik it were not done 
by the Defendants, no2 was koz their Intereſt to be done, 


' 192 done before the Execution of the Deed, it all fignities no⸗ 
thing. 


But J think it is fit and proper here to ſay comething to that 
Notion, that where the Councel is ſurpz3ed* that is a Surpzize 


upon 


upon we Client z 17850 that to. be — of — Conſe: 

* Huence, and J tent it would alte moſt of the Settlements of E. 

ſtates in England: And-fo2 that J would mention the Caſe of 

_ James Dir James Herbert, and the late Low of Pembr okt. There Was a 

Flerbert's and Bill bzought in this Court to ſet aſide [the 'CCI of the Elder Bio- 

_ ri-Ea1ot ther, who was the laſt Earl ok Pembroke hut ting; Sir James was 

Cale. Heir at Law, and the other was but Palk⸗Bꝛothe. 
_- FRE bad taken a Diſplenſure at his Brother, and ſent Dt. 
teln to Mr. Swanton to a a Mill and Settlement ot his E- 

fate, and amongſt other things owers, ta be ſure that the Bꝛother 

ſhould have no Power over the Eſtate to diſpoſe of it ; and becauſe 

that in his Gzandfather's TUill there was ſuch a Settlement as he 

Tenant for liſted of, he ſends him that: Swanton makes a CU, and limits an 

Li che R Ellate to Sir Philip Herbert the Brother for Life, aun the Remain- 

the Heirs of Der to the Heirs. of his Body; this CUMili is bought by che Councel 
5 N the to the Ear], and read, and executed, and help to be god: Pet this 

0104. mas à notoꝛious Surpuze npon the Councel ; fo2norhing is plainer 

Tail in him, thun that the Councei han made a Niſtake, 02 knew not the Law: 

5 = He did not, at beſt, conſiver, that upon ſich a Limitation, the Law 

- veſts the whole Eftate:Tatil in him, and he may diſpoſe of ft. 

| It is plain he had not purſued the Mill of the Gꝛandkather; but 

yet when this Cauſe came to be heard befoze my Loy North, when 

the lil appear d to have bontruly erecuted; the Court declared it 


was a Miskoꝛtune that they did not go ta a better Councel: and 


tit was ſent to Law to try whether it was the Till of the Earl of 
Pembroke 02 no; and it being found ta be the Earl's Will, the 
Bill wog diſmiſſed with Costs. 


"Thus J have token notice of what has | been offered to move the 


Surpzize: J would ſhoxtly mention on the other five, what hath bern 
inſiſted upon to ſhew that there was nothing like Surpzize, but all 
was done upon a very god G2ound, and purſuant to a ſettled 
* * continued fo; lo long a Trait of Time to the Duke” 8 

f at " RE IRE | 

Firſt, ſay they, it doth appear there was a very near Relation he: 
tween my Lo2d Duke and my Lozd of Bath; And that Ouke George 
owned he owed his firſt fetting-out in the land to the Anceſtoꝛs of 
my Lom al Bath: Jt doth plainly appear there was a moſt patticu- 
lar Friendſhip and mutual Confidence betwen them, in Matters of 
the bigheft Nature, and chiefeſt Concern ; nay, that this pꝛoca ded 
ſo far on my Lom of Bath's ſive in Duke George's time, that he p2c- 
vailed with Ring Charles the Second to pꝛomiſe, under the Slgn 
Manual, and recommended it to his Succeſſozs, ta create my Loꝛd 
oo Bath Duke of Albemarle, if there were a fatlure of Illue by the 
"Then that this Friendſhip vid continuebetween Duke Chriſtopher 
and my Low of Bath, is plain beyond all Controverſy, fo2 it began 
upon a very gd Foundation; that is, uhereas the Garter ſhould 
have ———— to the Carl of nn he peevatle to have it returned 
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| to the RET Duke, and it continued ſo much all along, that there 


was nothing ok moment relating to the Duke 's Affairs, in which 
the Earl was not mainly concerned; and all this is proved by a 
Series of Letters, continuing down krom the Death of Duke 
George, to the death of Duke Chriſtopher. 7; // 

Jn 74, he (ends him Mod he had porſued: his Advice, and his 
ante ſhould always be very pꝛevalent with him. 

In 75, he tells him, he \erpetied to lee him with great Impa⸗ 
tinte, becatiſe he was not able to go on in the Regulation. of bis 

amiiy without his Aſſiſtance and Advice; that he had finiſhed his 
Will, and would male all moze perfet when he came to him: Jt 
| chould lem he's kozmer Mill was truſted in my Low's Þands; and 
when that was returned oz bꝛought up, in a few Days after this 

CA of 75 is made; and by that all the Eſtate, oz the main of it, 


is given to my Loꝛd 'of Bath. And it was the firſt Will that he 


made, J think, after he came of Age, and had any Power to dil⸗ 
poſe of his Eſtate in Land; and thereby, as J ſaid, he deviſeth the 
Bulk ok it to my Low'of Bath: He always deſired, as the ill 
declares, that in caſe he had no Iſſue, the Earl might ſucceed him 
in his Honours and Eſtate, as well dut ok true Aﬀettton to him, 

as his neareſt Kinſman on his Father's ſive, as out of due Guati: 
- tude koz the many Acts of Kindneſs and Service done by the Earl, 

bepond all the reit of his Kindzed and Friends, upon which he 
humbly deſires his Majeſty to confer the Dukedom upon him, and 
that the eldeſt Son ok the Earl, and ſo ſucceſſively, the eldeſt Son 
ok the Family, chould be called Low Monk, to preferve his Name 
and Honotir in Memoꝛp of his Father and of himſelf.” There can- 
not be Moꝛds that expreſs moꝛe Kindneſs and Kelpet, and Inten- 
tion of Advantage. than are here uſed. - 


There was an Attempt by Pꝛaoks in this Cauſe to thake the 


Credit, even of this very Till; but when the Councel on that 
ſide came to ſpeak to it; they could pꝛoduce no ]JNoofs that would 
at all come near it: It is plain then, that at this time, no Yan 
| 55 have moze Kindneſs fo2 another, than the Ouke had kor the 
JJ VVV T gr 07. onde 

In the Pear 1678, there appears the ſame Senſe in the Duke, 
bf the Earl's Friendch p by his Letters, and the Obligations ok 
Gatitide he had to him; that he had no Friend in whom he 
could conſide but himſelf, and deſiring him to came to aſüſt 
- him in the Management of his Affairs; that his Kindneſs and 
Friendſhip was never * be kotgotten, without the highelt Ingra- 
kikude. Ny 

All this is a Tort of Evidence, againſt which there is no oppoſi- 
tion to be made; ſo it is alſo continued to the Pear 80, when he 
ſent him Mozw ok a Servant's N and ma N to e 
Wis N and FArcounty: - ee 5 
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Bath and Mountague's Caſe. 


To the 2d 


Head. 


Thus it ffood to the time of making that Settlement, and while 
the Dune and he were upon ſueh Terms with one another, it was 
no ſlrange thing that he ſhouly male ſuch a Deed as this, and the 
Manner both ak pꝛeparing and executing it, ſa ms far krom having 
any thing of Surpzze in in 7 3 CE 1.410 34 2 2 6 FG v 
Then the next thing that hath been-urged, was, that this being a 
Settlement under a Power ok Revocation, which he intended to 
make uſe of; it was ſecreted and concealed krom him, ſo that he 


could not know what his Power was; and ſeveral Caſes were put, 
where a Man in ſuch Circumſtances, knowingly, ſuffers a Purcha⸗ 
fer to ga on with his Bargain, he ſhall not have anp Advantage 
by ſich n concealed Settlement, thoſe; Caſes were all admitted ta 


be good, and particularly that mentioned by Pr. Baron Powel, 


; and my Low Chief Juſtice Treby; the Cale of Hr. Clare: Ani 


J think truly J need ga no further, than to laß that there is 
no Relemblante between that Cale and this, that is, where a 
Wurchaler is conterned, and the Perſon that conceals the 


Deen, ſuffers. the Purchaler to pzoceed without giving him any 


4 a oe * — 3 
ce. "47s: Ay: 


At inderd there had been a kull and clear Pꝛook, that the Duke 


had a real Intention to Revoke this Deed, ik he could have known 


what he was to da in older to it, and had been hindered by the 
Fraud and Contrivance ot any Perſon concerned in it, in Point ot 


Advantage; and if by luch Concealment it was impoſſible fo2 him 


to know the true Circumſtances ot his Power, that would haue 
made a different Conſideration in a Court of Equity ;. but there 
is no Pꝛot, that theſe Deeds were ever in the Hands ort my L oꝛd 
at Bath, till ſome: little time befoze the Duke went beyond Sea, 


when the Duke delivered them to hm 
+ Foz ag to Aleman's Depoſition, that was but a Delivery upon 
Execution, and not a Delivery fo Cuſtody, _ | +, 724 


And my Lon ol Bath in his Anſwer ſays, he had not them till 


then expꝛelly; ſo that as far as that goeth, it is all the Evidence 
you habe where the Deed lay all the while; and his-Anſwer is 
fortified in this, by what Mr. Courtney ſays, that my Lo2d told 


him when he came to him, that the Dad it ſelf was in the Hands of 
the Dune; and he had received the Dzaught from the Duke to 
adviſe upon; And it is further verified by two materia! Facts, 

the Abſtrat that was taken about ſome two Years befoze by Sir 

| D and by what is admitted on all Hands, was by 


* 


by 


my Land of Bath beflverrd up when the (lil of 87 was pieparing; 


and that the TUill of 75, and Deed, being pꝛoduced together under 


the Duke's Seal, atter his Death, it is to be taken chat both 
together were put under the Cover, and Sealed up by the Duke, 
and delidered to my Lomo Bath, as he himſelf ſays in his Anſwer: 
There being then lo much G2ound to believe that the Dad was 


in the Duke's own Hands, what Obligation ſhould there be ſuppo- 
id eo lie upon my Low of Bath to make any mention of it ta 


him ; 
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bim; it was always intended ta be a pzivate thing, that is 


ou; there is no Pik what the Purpoſes of the Duke were in 
> aa an; the Purpozt and Effect of the Thing ſpeaus it 


But my Low of Bath-ſays, that upon the Selling of Dalby and 
zroughton to my Loꝛd Jefferies, he did give the Dutcheſs a Cau- 
tion not to be lo. earneſt fo? finiſhing the Bargain, fo2 ſhe might be 


a loſer by it; which could mean 
reſt in it by this Dee. 


o 
\ 
. ? 

4 * 


nothing, but that che had an Inte⸗ 
1 the. Objettion, that my Lod of Bath ſtood by and ſaw 


at Purchaſe made, and gave no notice of. this Deed to the 
Purchaſer: J confeſs, had my Lom ok Bath ſet up this Dad a- 
- gainft, and to.overthzow that Purchaſe, that would have bꝛought 


if up to the 


4 z 


ſed Concecalment, yet the thing was out of mind, and the Duke 
continuing Owner ok the Eſtate, and ating as Owner, though not 
with all the Circumſtances required, thoſe Ans done by him as 
Owner, are ta be ſuppozted in a Ceurt of Equity; this ſeems a 
hard Demand, kor a voluntary Devilee to crave Relief againſt a 


pzio2 Settlement with a Power ok Revocation; becauſe he that Where two 


Pe: ſonsclaim 


made that Settlement had fozgotten it; there is no Pꝛecedent to 
warrant a Decree ok that nature, noz is there any Pꝛetence ot 
Reaſon. foz it; fo betwirt two Perſons, each ok which claim by a 


voluntary Settlement, the Matter ſtands upon an equal foot, and 
there is no poſſibility of an equitable. Conſideration to alliſt the one = 


ugainſt the other. 


And ik there were any, Gꝛound foz lt, as a Notion, there were no 


other Things to be faid: 


no Pꝛook to the contrary at all? 


PY 


ger ſaid, fo2 he had otherwile better pzovided f02 
no other Pooviſion but what is by this Deed. 


— — 
— " — — — 
ee ee eee eee „„. ror Tt — ns 


rem foꝛ any ſuch Motion as to the Ink in this Cale; fo2 it“ is 
Founded upon a Suppoſition that the Duke of Albemarle hay #or- 
gotten the Settlement, of which there is no Þ:of, but ' only. an 
Argumentative one, dzawn from his diſpoſing of his Eſtate ano- 
ther way and manner, But that he had not fozgotten-it, beſides 


the Anſwer of Pr. Greenvill and Sir Walter Clarges, there are 


Str Walter Clarges (upon ſomewhat. that had been told him ol 
the Dukes Intentions towards him by his laſt Mill) as chould 
feem, took the Liberty to complain to the Duke, and leemed much 
diſcompoſed; but the Ouke bid him not be concerned at what $trin- 


him; now there is 


Mr. 


by two vo- 
Juntary Set- 
tlements, the 
matters 


ſta 


can be made 
ag 
Man's An- 
{wer upon 
the Proof of 
one Witnels. 


to the, Cale of Wraw and Ford; but every body knoweth, „ lontate 
that a bare voluntary Settlement is ok no koꝛce againſt a Purcha⸗ Scrrement f 
ſer without Notice; and as to the Leaſes and Gꝛants ok Annui- 
tles, there is no Pꝛot that ever my Lozd of Bath knew of them. 
Then it was objecked, that though it go not ſo far as a purpo⸗ our Notice. 


no force a- 
geinſt a Pur- 
chaſer with- 


nd upon 


equal foot. 


And ag to their Anſwer, J take tt no Decrak can be made a⸗ No Decree 
gainſt a Man's Anſwer upon the Puck of one Witneſs; why then 
ſhould a Decree be expeted againſt a Man's Anſwer where there is 


ainſt a 
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„r. Greenvil! abdzetlen himſelf to the Dutke, to thank him koz 


what Kindnefſes- (Sir Thomas Stringer acquainted" him) he had 


ſhewn him in his Kii; but the Duke replied with tome Re- 
feFion upon Sir Thomas Stringer, (who pꝛeteuded to have been 


' very inſtrumental in it) that he had never moved him in it, but 


that he had faken cars, of him, and his Brother would tell him 


wherein; and if he would, he might tell his Brother” he ſald ſo: 


And he ſwears he did go to his Bꝛother my Low of Bath, who told 


him the Duke had indeed pꝛovided fo? him, and ſettled a Part of his 


ever fogotten this Deed, without visbelieving 


Eſtate upon him; but that if the Ouke had not allowed him lo to 
do by ſending him to him, he would not have told him of ft. 
All this is a full Pꝛook, that the Duke had not fozgotten. this 

Deed at that time; but it cannot be believed, Yr the Ouke had 
| J ving ſeveral Acts that 

have been ſubſtantially pzoved to be done by him; as when upon 
my Lozd Lanſdown's Marriage, his Letters do particularly take 
notice of a general Intereſt he had in him, and feems expzelly 


to refer to this very Deed, as being lo much concerned in his 


god 02 ill Fo2ttine, as my Low of Bath himſelf very well knew; 


and congratulating the Match with my Lozd Treaſurer's Daugh- 


ter; he goes on to deſire, that as he had taken care to marry him 


well, fo he would have great Regard to his Education; which he 


did mind him of, rememhting ſtill, that he was moſt concerned in 


phrim, of any one, except himſelf, as he very well knew. This could 


refer to nothing but kome Settlement ok his Eſtate, and none ap- 


UT Ld ek > ate ie 
__ - There ſeems to have been ſome Attempt to interrupt this Friend: 


_—_ 


tip and amicable Coxrelpondence between the Duke and the Earl; 
fo2 by a Letter dated, as J take it, 31 Jan. 81. the Ouke ſays, his 

Lindneſs-and Friendſhip ſhall always be the ſame ; and all the ma- 
licious Endeavours of ill People ſhall not be able to break the Link 


between them; ſo that it ſhould ſeem, there were malfctous Endea- 
vours uſed to ſow Differences between thole noble Perfons.; but 


by whom, is not apparent in the P2zoof.* -** \. 


_ " Butftiltthere is a tontinued Series of kind Letters between them, 


which goeth on even to the time ok making the laſt Mill in 87, as full 


ok Gratitude (all rhe Dukes Letters, gteat Numbers ok which were 
pꝛoduced) as can be, fo; his continued Services and Kindnels; nay, 
down to the time of his going to Jamaica. and while he was there. 


Now it looks to me very range, that the Duke ſhould all this while 


be receiving Obligations, and owning them krom my Low of Bath, 
und yet muſt be ſuppoſed to have fozgotten what he had done in 
Acknowledgment and Recompence of theſe Services. Then there 


is beſides all this, the poſitive Teſtimony of Yr. Crokts and his 


Alke, both ſwearing particular Declarations from the Ouke's own 
Mouth, Which can have relatfori'to nothing but this Dee. 


Cbere is indeed one thing that is urged as a ffrong argument, 


the Duke intended to alter this Settlement, that is bis taking 


„ 5 ſuch 
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luch kozmal Steps in pꝛeparing and dꝛaweng this lat Ti? his. avy:- 
ling with my Lod Chief Juſtice Pollexfen, and lo much Solomnity 
as was uſed in having the Parts ok it ingroſled and delivered with 
fuch Ceremony to the ſeveral Pands, It ts, they ſay; hard to «nas 
; 1 7 he would do all this with a deliberate Intent that it ſhould all 
Igntky nothing as to his real Eſtate, and do quit the Tod w.th a 
great deal of Pageantry and Ceremony to no xturpoſe. 
Now it muſt ve owned, that it doth ſecm a firange Part in te 
Duke, and the Mond miſt be ſurpꝛized at it; fo? it is impoſſible to 
maße the Duke's Attings of a piece, and reconcile ſuch Contraviat- 
ons: He cannot indeed be cleared from Pꝛevaricatton; he dd cer 
fainily intend to deceive the Dutchels, oz my Lozd of Bath: Tt 's mo 
evident he did keep my Lo2 of Bath in Hand, that he ſhould have his 
Eſtate; fo2 the Teſtimony of Mr. prideaux, and other CUl:tnefles; 
. . concerning the 'Ouke's Declaration ok his intending to ſettle, and 


having ſettled his Eſtate upon him, we find by this Deed his Estate 


| is fo aftually ſettled, and that Mind continued till 8 1; and it ap- 
pears by Letters, as well befoze as ſince, that Duke Chriſtopher 
tdtruſted him in all his Affairs of Conſequence, a#ed not in any 


hip at Court, to the time of his Death: When he was diſſatis- 
fied with any of his Servants, my Lo2d of Bath was the Pan that 
muſt ſettle the Matter; when he was to purchaſe, my Loꝛd of Bath 


thing but with his Alliſtance, continually made uſe of his Friend: 


| muff buy. fo2 him; when he was to ſell, my Lozd of Bath was ta 
| tranſait the Matter; when he wanted Money, my Lo2d was to pꝛo⸗ 
 enre it fo2 him; when he was in danger of loſing Money, my Loꝛd 


| is applied unto to pꝛevent it. All this appears by the ſeveral Let- 
ters that have been read and pꝛoduced. When he was gone to Ja- 


maica, and any Requeſt at Court, my Lozd's Intereſt was that 


which he relted upon; my Lozd of Bath was the ſingle Truſtee ta 
be applied to chiefly in what concerned the Eſtate, the Keys of the 
Evidence-Room were to be depoſited with him, as being pzincipal⸗ 

Ip concerned if he ſhould mifcarry. _ tl 18 


* „ k : 


Nom it muſk be confeſſed a Man may do as much as all this comes 
ko, and make uſe of another Man's Friendſhip, and not deſign ta give 
him hl Effate, when he had once firmly ſettled it ſo, and repeated 
his Aﬀurance of Kindneſs, and continued to make Jzofeſſion ot 
 Kindnefs all along to the time of his Death. and went on to make 
uſe of his Service, becauſe he thought he might freely command the 


* Service ok one who expected to have ſuch Advantages from him; 


pet then J do not ſee but that it muſt be admitted, that he did deli⸗ 
vid intend to impoſe upon my Lady Dutcheſs. Now be it which it 


will, J do think he is not to be excuſed in reference to the Paint orf 


Honour, as to the Requeſt made to the King koz the Earl ok Bath, 


erately deſign to impoſe upon my Lozd of Bath; o; ik he did not, he 


and in putfuance of Duke George his Deſire, who engaged the 


late King to pzomiſe under his Sign Manual, and he hath made 
the ſame kind of Requeſt fo2 Mr. Monk. 3 
es! 4 | " "2 Nom 
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"Now upon the whole Matter, whether this Will of 5 was 
made to free him from ſome Jmpoztunities in his Family, is a great 
Queſtion. There are ſome Pꝛooks in the Cale that greatly look 
that way: It is plain he did not execute it fo2 ſeveral Sanths after 
it was pꝛepared and dzawn ; and when it was publiſhed, it was ob- 
_ tained with great Jmpoztunity-againit-his Inclination at that time; 

and there doth not appear any Intention that it ſhould.revoke this 
OS but on the-contrary, it ſhould ſeem he did not intend 

ſo; fo2 there are no Witneſſes called to the Mill, but the ſame 
that came with Stringer from Newcaſtle- Houſe to. that purpoſe : 

But whether he did intend it ſhould take effect, as to the Perſonal 

Eſtate only, oz to delude my Lozd ok Bath, which way his Honour 

is beſt ſaved, is not at all to our Purpoſe to conſider, upon the 

Caſe befoze us in Judgment; though J muſt ſay, take it one way 

N ow other, he ſeems to blame, and to have dealt in dome ſozt 

The zd Che next Thing inſiſted upon is, That this Deed is revoked in | 

Head. Equity by this Will; and though the Power be not purſued in all 

the Circumſtances, pet his Intention appearing to make this dik⸗ 
kerent Ollpoſition of his Ettate, a Court of Equity. ſhould lupply 


 APower of Mom J take it for granted, that a Power of Revocation ſhall 
not be carried further in a Court ol Equity than the Law will car 


tend further TV it; the Law hath been liberal in expounding Powers of Revoca- 


in Equiry tian favourably; and where the Law expounds a thing-accowing-ta 


than the Law 


Vill car ir, an Equitable Conſtitution, there is noKealon kor Equity to exten 


it further. 3590S 

_ Chere there appear to be other equitable Conſiderations, it may 
have another Judgment; but if it ſtands without any Mixture of 
other Conſiderations, J think it would be very hard to break though 
u Settlement, eſpectally ſo ſolemnly made, that he thought fit to re- 
train himſelf from altering it, without the Aſſiſtance. of lo; many 
Noble Perſons, whenever he would make-uſe of the Power thereby 


- reſerved to him; J ſay, it would be a very ſtrange thing foza Court 


of Equity, without the Mixture of any other Conſiderations, to 

Alle another voluntary Conveyance againſt this. 

The Cale of Arundel-andPhilpotis a-full Authozity in this Cale, 

= has been to often repeated, that I nad not. mention it any 
rther. 

As to what was infiſted upon by fone about the Revocation, being T 
compleated as to the Number ot Mitneſſes, by the Publication in 
maica, und the Impoſſibiltty of having any Peers there; J muſt 
'bnfeſs; had the Duke in Jamaica had an expreſs; deliberate Inten- 
tion and Purpoſe to revoke any Ats to teſtiły it, and gone as far 
in piirfuance of the Circumſtances as his Condition in thole Parts 
would aumit, that might . come AT ag n mine of 
— (to oy n. M 


* F 
* 
8 9 * 43 0 
2 1 - .. Ss © 8. : 4 
"8.5 Ts . 9 Th. RG 5 L4% 7 
RX. 2 * * - 1 * 7 F 4 : 2 
* ? P y 9 * 1 N Fr "= * * * 4 » 

* * « : ; 
1 x 4 « \ oy x 
* A * ® x * 1 * 

* 1 

. Y 


* . * 4 
— — — 
2 


„ . By ar toy 


— 
» FE FIERY 


* 
_— * 1 — PTR SS ». hit 33 a * E 5 As g g 
; Wee N „** RW ** r * r 1 — — 
— ” * * 
* 1 1 Mat ——— —_— A 4 ah 
* S : 1 e nl N He Aae e r erer 
y po 1 9 * ” 
[4 
Bat | 5 Moun UC S » * 7 
4. * 11 * PO 1 0 - * 4 * * 2 22 & 5 - ” * : *** 
* ; 
* 8 1 . 


But J think there is no G2ound of Pꝛook of any ſich Intention 


* — 
82 4 yz 2 "th. * 8 7 1 
* FLLD 4 ue 8 3. BY 
| | in | 


T.x A 
N * 
ere | 
* i 
ion, ; 
: 
W235 T- we 


n "> 
: : 


calls fo2 the Box, to open it, and out of Papers, 
which he read, o2 gave to Dr. Sloan to read, ſeveral Letters, as I 
remember, and afterwards he took up a ſealed Pacquet, and ſaid to 
the Dodos, This is my Will, and put it down again: Js this ans 
manner of Pꝛook in the TWoald, that this Act was done animo _ k 
teſtandi 2 Much leſs is it any Pꝛot that there was any notice ta- 2» 
ken at this time of this Settlement, oz that he would avoid it. | 
AJ would ſay ſomething to that other Point, that this being a The 4th 
Deed made to confirm and coxobozate the Will of 75, is but Ancil- Head. 
larp to the Till, and depends upon it, and is to ſtand oz fall with — 
it, and upon the Revocation of that Mill did fall with it. 5 
This is an Dbjetion wholly inconſiſtent with the other Arguments 
that are uſed againſt this Oced, that it was by Surpzize; fo2 by thoſe 
Arguments they would deſtroy the Deed, as inconſiſtent with the 
Will; but now the Argument is turned the other way. But my 
Loꝛd Chief Juſtice Holt has ſo fully and clearly anſwered that Mat⸗ 
ter, that J ſhall not need to trouble you with ſaying any moze in it?: : 
The Cales cited about it are in no ſoꝛt applicable to this Caſe. } 
TCTyhe laſt thing inſiſted upon was, ſuppoling the Deed to ſtand — 
good, pet there being a general Truſt raiſed in it to pay the Le⸗ 
gacies in the Mill, my Loꝛd of Bath was no moze than a Truſtee, 
and the Duke continued Maſter ok the Eſtate; and he who had 
uch a general Power to charge the Land, might do it to the full 
Ualue, and then conſequently might diſpoſe of the Land too. 
Mo this Point of Truſt is the pꝛoper Subjet of a Court of E- A Truſt the 
quit; but to expound a Deed which is made on purpoſe to pꝛevent a proper Sub- 
Deſcent upon the Heir, and then to make a general Reſulting Truſt Couc ot 
to let the Heir in, is ſuch a Conſtruftton as will apparently contradict Equity. 
tit leit and the Deed, But that will fall out to be a Point that comes 
tuo be conſidered hereafter, how far this may be a Truſt in mn Lad 
_ of Bathito anſwer Legacies o2 Debts in caſe the perſonal Eſtate 
ſhould fall ſhoꝛt; it is not pꝛoperly conſiderable now... 
The only Point that was ſpoken to by the Councel, and left fo2 concturon » 
the Judgment of the Court, was this, whether in this Cale here were - ee „ 
ſufficient Matter fo2 a Court of Equity to interpoſe ſo far as to RL 
ſet aſide 02 impeach this Deed of 81. Now as to that Batter, J | 
think J have the Concurrence of my Lows the Judges in it; and | 
Jam of Opinion, that there doth not appear ſufficient Gzound up- 


on this Caſe foz a Court of Equity to do any ſuch thing; there- 
koze J declare my Judgment: 1 


That 
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| -x N 9 £ - Caſe was: Br. Curie being ſeifed in Fee of the Ga Lord Chief 


| © erate to Truſtees therein nam d, and their Heirs, and 
direts the 'Trult. thereof to be to the Truſtees and their Heirs 


in Truſt fo2 Mrs. Willoughby (who was alſo Heir at Law to 


Mr- Carie) fot her Life, in cale within thꝛee Pears after his Death 
the lawfully married the Lozd Guilford ; and in caſe the ſain Marri⸗ 
_ ſhould take effet to the eldeſt and other Sons ok Mrs. Willough- 
by by the Lod Guilford in Tail-Wale; but if no ſuch Jſſite were 
” 02 in caſe the Marriage ſhould not take effect within thee Pears 
after the Death of Yr. Carie, .then the Truſt was deviſed over to 
the Low Faulkland: After, the 2oth of the ſame Month, Mr. Carie 
reciting the Bequeſt to Mrs. Willoughby, makes a Codicil, and 
| Thereby declares it to be his Will, That if the-ſaid Marriage betwan 
the Low Guilford and Mrs. Willoughby took effect befoze the Age of 
-Conſent ot both o2 either of them, it ſhould be of no Avatbo2 Signifi- 
cation, unleſs itwere confirm'd by both Parties at their Age of Con- 
ſent. Akter, in October following, Mr. Carie died, and divers 
'Tranſafions were between the Guardians: of the Lozd Guilford and 
Mrs. Willoughby and her Friends, about the Matriage, who inſiſted 
upon Terms, and a Settlement ok a P2opoztion of the Lom Guil- 
ford's Eſtate upon her: But the Loꝛd Guiltord did never make his 
8 to her about Ms but * ring Pears. after Mr. Da 
Dea 


nos and Lands in Queſtion, upon the roth ol Septem- Juſtice Holt's 
ber, 1685, makes his Will, and thereby deviſeth the ails 


5 


— . 


#30 Bertie & ux. x. cont. —_— Faulkland. 


Death did expite: Several Propoſals, within the thee Pears, were 
indeed made by the Friends of Mrs. Willoughby to the Lozd Guil- 
ford's. Guatdians, but not accepted of by the Guardians of the 

Lo Guilford 3 and qe ars after Mr. Caric g Death being 

_ elapſed, the the young Lf ed the Piaintilf + -- 

The Queſtion * Külbether this appearing to be the Cale, and 
no Default oz Neglet appearing in Mrs. Willoughby, who, as was 
urged, p2eſſed the Marriage as far as che Bodeſty.of her Ser would 
allow of, ſhe ſhall not have the Aid of a Conrt of Equity ? 

And this doth ariſe-upon_the Conſtruction ok the Mill; divers 
Things indeld were mentioned by Councel, and Pꝛoot was made 
of divers Diſcourſes and Letters had paſſed 'by Mr. Carie, expꝛeſſing 
a Kindneſs to Mrs. Bertie (then Mrs. Willoughby) his Niere: 

Burt all thoſe, and other the Evidences that were pꝛoduced, were 
to be rejected; no notice being taken of them in the Bill to mhich 
they ought to be conſin d: Beſides, ſuch Matters, neither befoze 

no2 ſince the Statute of Frauds and Perjuries, would rontroul 
the Till; oz if they would, yet the Will and Coditil being the 
laſt At of his Life, doth repeal all his other Ads. 

BY. be e thought, upon Conſideration of the CWtl,' there cold be no Fe 


3 Tul, Betaule the Eſtate was giben to Mrs. Willou ghby upon 
:— Condition precedent, which was, That if ſhe ſhould be married to 
the Low Guilford within the Time appointed, it is given to her; 
and luch is the nature ot a Condition pꝛecedent in Pont of Law, 
that no Adtion interpoſing can be Gꝛound to relieve upon, if it be 
=” mot perfonned So that being a Condition pzecedent, although 
tze Low Guilford had died mithin the tha Pears, and ſo the Con- 
- dition han become impoſſible by the Act of Sod, it could not have 
pelped the Ladn. It will not be eaſie in a Court ol Equity to ſhem 
imp Precedent: ot a Relief in caſe: of Conditions pꝛecedent, as 
often happens in Cates ot Conditions lubſequent; which not be- 
ing favotted; becauſe they go in Deleaſance of Eltates, this Court 
may relieve if it be pertoꝛmed an the ſubſtantial Part, tho fome of 
| the Circumſlances be not purſued. 
2. The Second Reaſon is, Becauſe it is uut only ſo in point of Law, 
but allo by the expꝛels Det laration of: Mr. Carie:the Teftatoz. Jt 
was his Purpobe thattheGarriage chauld take effeft, koꝛ he doth not 
Five her the Eſlate upon any act in her own Power. It was limiter 
do her in cale the Marriage to effett,/ to which there nas to be the 
Content ot the Low Guilford, as well as ot the Lady; the Par⸗ 
tiage was appointed to be wichin ſuch a Time, oꝛ elle the Eſtate to 
go ober to the Loꝛd Fauldand; beſides the addition of the Codi- 
ll, although they ſhould marry within Age ;; pet ik both Parttes 
dd not confirm the Marriage at their reſpeſtine Ages ot Conſent, 
it was the ſame thing, and che Laby ta be exclunee. 
3. The Third Realon is, Betaule it dach appear by the wii. that 
F MR drche re, Guilford to a 5% oo 
| loughby, 
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 Joughby, was the only Conſideration, at the Sift of the 3 
e 

ue: le U n b ; * Þ MOTO £9 * A. ä 

, I was urged, that Drs. ee was Heir, at Lap, and 

theretoze every thing Waun be conftrued beneficial to her; to which 

it map be canketlen, that Heirs at Law are much favoured, ik the 

Mons in a (UM. are ambiguous: But that Rule. ail not extend 


Tear un Interelt. ds of. the TUill are 
very expzels, and we no doubt. 
It was alſo inte üntitf el, That if the Lady 
ſhould by the Will have an Eſtate fo? her Life, à Decrg ſhould al- 
fo. be in favour. ak her Tue by the Plaintiff r. Bertie 3 but fo2 


fil. und the Iutentan ar zar inn 0 verp contradicozy to the 
Wil, and the Intention of Mr. Carie. een 


the LU zd be had! eck to Mame, and moze 
inclin d ta ſuppoꝛt that than the Lady's J ntereſt; fo py 


This being the State of the Caſe, what ſhall a Court of Equity 
do? Shall it give her the Eſtate, 


The Caſ of Fry and Porter in this Court, is much ftronger than Mod. Rep. 
_ this . Low Newport devis'd Newport-Houſe to 3 

. bis Lady ka Lite, and after to his Nzandchild Ann Knowles, and to 
the Heirs. of her Bovy, upon the Condition that ſhe married with 
the Chniſeut ok bis cike, and the Earls of Warwick and Mancheſter, 
dn the majoꝛ Part of them; but ik ſhe married without ſuch C onſent, 
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on died without Ju, then he übe it to Geo, Porter, Alter the De- 
epiloz died, the yoting Lady (not having nottce ok the Calli) married 
without the Conſent of any of the Truſtees. Che Eſtate was fot 
keiten in Law; and after, in this Coutt, by the Avvice of two Ju- 
' tices, and upon a grent Oebate, it was held, the could have no Re 
lief; altho' ſhe was an Inkant, and had tid tivtice,” and'conſequently 
| Did not know'that'ſhe was under the Dbligation'of having'the Av. 
 vite and Conſent of the Trukeeg; but per the loſt her 'Titate, and 
could not have any Rellek. That can t be pietended in this Caſe ; 
fo2 this Lady was acgualated irh tt, che had Notice, and was wil 
ling to comply with che Mar rage. 
The Cale allo of my Lozd Bath and Mountague was cited, to ſhew 
hum the Terms on a Power of Revocation ought to be puren; 
fo2 thoſe Perſons that derive an Eſtate from another, mut take it 
upon thoſe Terms upon which it is conve yen. 
It was objefted, That this was a Truſt, and this Court may qua- 
lify a CTruſt, and diſpoſe of it in a different manner than ok Effates., 
To which it was anſwer'd, That this Court hath as great a Power 
upon an Effate as upon a Truſt, and map as well transfer. an E⸗ 
ſtaͤte as it may a Truſt: It is the Gzound ok Equity, in one Caſe 
oz the other, that entitles this Court to its Jurtsdickion. 
This Lady was under this further Difficulty; That if thx Years 
were elapſed, and the Marriage between her and the Low Guilford 
ſhould take effeft, that yet there would be no room fox anyReltef; but 
that Caſe is not this neither; foz here the married when there was 
a Poſſibility of marrying the Low Guilford, and fo hath veſtroyp 
her Equity quite, by diſabling her ſelf; fox once diſabled, and ever 
ſo : So that if it ſhould ever happen to be a Match between this 
Lady and the Lozd Guilford, it could never ſecure the Eſfate to her: 
Inkanty will not ſecure her; fo; where Infants take by Will, they 
are bound as ſtriäly as other Perſons, s 
That the Lady was managed by her 


It was allo inſiſted upon, 
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Then as to the Owers that wete obtained heretotoꝛe in this Court N 
they were not at the Pꝛoſetution ok the 10nd Faulkland, who was 
aà aperfeit Stranger to all theſe Proceedings, and therekoze they can 
be no Injury to his Titles wherekoze he concluded, that the Plain- 
_ tiff's Bill ought to be diſmiſfſen. e e | 
And ok ſuch Opinion was the Low Chief Juſtice Treby, who ar- | 
-/ 2 255 37.4565 9975 7 a BHO | 
That it was plain upon the deviſing Wows ofthe Will, that bythe Lora Chan- 
Intent ok Mr. Carie, the Plaintiff's Lady was to take nothing, but <«1or 8. 
upon a Condition Precedent : The Eſtate was limited to the Truſtees 


fo2three ears, and the Pꝛoſits were to be applied fo2 ſeveral Purpoſes 
during that time: It was contingent who ſhould take at the end of 
the three Pears; if my Lady married the Low Guilford, within the 
three Pears, ſhe was to take fo2 Life, and after her Illue⸗Male by 
the Low Guiltord ;"but if che did not marry within three Years 
_ after the Deviſoz's Death, it was to rell in the Lozd Faukland, 
It was ſaid by the Dekendant's Councel, That the Cows did not 


imply a Condition pꝛecedent: But if they were to adviſe how to 
make a Condition pꝛecedent, they could not krame one ſtronger 
—ͤ — 9 «;ðͤœ FTAhfQM]ĩ o 
To ap, That if the Lady were lawkully married, is the ſame thing 
as ik ſhe were willing to be married, is a ſtrange Conſtrufton, and 
a manifeſt Uiolence to the plaineſt Wows. egy 
It is not poſſible that any other part ok the Till can make a 
_ different Conſtruition from the deviſing obs. . 
- Nothing can be inferred from her being Heir at Law; fo2 the frame 
dk the Mili is ſuch, as to exclude Her from claiming as Heir at Law; 
_ fo? tho' the complied with the Terms of the TU:1!l, ſhe wag to have 
CCM / ͥ 000000 
A2s to the Intention of Hr. Carie, in Expꝛeſſions pꝛecedent, that 
can make nothing in the Cale; fo2 he might change his Bind as 


c 0 ˙ ooo gt ee 
Some Letters of Pr. Carie to the Lady were objecked, which, had 
tt hey been read o2 p20v'd, would have been of little uſe, becauſe it is 
not pietended that he was at all acter ſurpuzed in the making 02 
r nee 
The precedent Intention was as fully pꝛoved in Fry and Porter's 
Caſe, as in this; and yet there it p2oved ineffetual 
It was ſaid, That it was not the Teſtatoꝛs Deſign to exclude the 
young Lady, without her Default. Jt is moſt evident that it was 
his Intent to diſinherit her; fo? he gave her only an Eſtate fo2Life,by 
Tull, in caſe ſhe did comply with the Terms of it; but nothing, it 
. — 1 ˙—˙.A rut noe A OR 
- Upon Conſideration of the Wozds of the Will, he had as great 
a Conſideration to the Lom Guilford as fo2 this Lady: the 199888 
der was limited to the Jfſue of the Lady by the Low Guilford. | 
Then whether it ought to make a Difference, that the Intereſt dil⸗ 


poſed of by Mr: Catie was not a legal Intereſt ? Mothing is ſurely a | 
on 3 D m better & 
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better ſettled in this Court, - Then Kules of Pzoperty, if he nme 


Cords are uſed, cannot have different Significations: in ſeveral. 


' Courts, altho' Courts of Equity may and do relieve againft Points 
ok Law, in cale equitable Conſiderations do ariſe thereupon. - 


Lady did all in her part to be perkoꝛm d, ſhe ſhould not lo 


F was inlifked, That altho' it were admitted that the Condition 


impoſed was not literally perfozmed, pet if it were comply d with in 


Equity, it would ſuffice ; and that it was ſo, they —. — the 
e ate ; 


that this was the favourable Caſe of Jnfancy, and the Caſe of Foxfet- 


ture; that the Lady made ſuch Advancements as the Modeſty ol ber 
Sex would admit ot; that ſhe (ent Pꝛopolals, ſuch as were condeſcend · 


G55 on her part, to conſummate the Marriage, and ſtay d till the Lom 


uilferd came to his Age of Conſent befoze ſhe married,” 


As to the latter part of the Caſe, he ſaid, he did not doubt but that 


ik the Defendant, the Lord Faukland, who was to have the Advantage 


ok her not marrying, had by any under-hand-Ats of his put a Stop 


to the intended Marriage, there Equity would have interpos d fo 
the Benefit of the Lady : But whether any other Cauſe whatſoever, 


that did not ariſe from the AF of thoſe that were to take Advantage 
by it, would be ſufficient to excuſe a Non-perfo2mance, would be hard 


that hath. an Eſtate hath the full 


to maintain. It the Lo Guilford had died within the Time, oꝛ 
refuſed to marry her, ſhe had not been in a better Cale: Do il he had 
married her, and had after diſſented at the Age ol Conlent, tho' in 

ſuch Cales it would be hard, it was Mr. Carie's Diſpoſition, andcan⸗ 
not be helped. This Court cannot make a new Tl; but a Man 
| Power over it; and Mr. Carie 
t annex what Conditions he pleaſed to his own Eſtate. 


N efides, the Lady and her Truſtees are not wholly to beercuſed ; 


fo) upon the 16th of December, 85, the Truſtees ofthe Low Guilford 


deſir'd a-peeſent Marriage; to which ſhe anſwer'd in wiiting : Toher 


tze P 
taine 
. Ffo2 that time. 


zapolals were made, and the Anſwer, That ſhe, owhen he at- 
the Age of Conſent, would give her Anſwer, was a Keul 


' Then further Steps were taken: The Lady ſent her Propoſals in 
to the Lom Guilford ; to which his Guardians anſwered, That he 


was ready to conſummate the Batch, but could not enter into the 


Conſideration of rhe P2zopoſals made. 
the Lozd Guilford; 


Che next Step mas made by the Guardians a 


_ lignifping, That he had arrived tothe age ot Fourteen, and was ready 


to . The anſmer to which, in wꝛiting, was, That 
4 1 


the would firſt expeti ber eopoſals to be complied with. 
The Father of the Lozd-Guilford died befoze Mr. Caric the. Teffa- 


toꝛz fo that Br. Carie might have infozmed himſelf of the Lozy Guil- 
- ford's. Eſtate, how it mos left. and whether any Setthnent might 
de convenicntipaunne by bim upon the Match: But the Teftato2 did 


not inzpoſe any-Terws, 92. require any thing to be done by that Lozd, 
but that he Qouly marry the young Lady. Mr. Carie mem the Age 


of both the Parties, and ceftrained the Marriage ta the three . 
ep -W © e after 
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Bertie & ux. cont. Dom. Faulkland. 


— — 


cauſe of the Inkanty of the Low Guilford. = 
© \ Infancy can be no Excuſe fo? the Non-Perfoamance of the Condt- 
tion, detaulſe it is plain the Condition was to be perfozmed when an 
Jnfant, oz elle it could never have been perfozmed. Jn Fry and 
Porters Caſe, the Lady was an Inkant, and is a harder Caſe than 

this, becaule there was no notice olf the Till at au: But where an 
Inkant is bound to perfoun a Condition, he is bound to it as ſtrickip 
as other Perſons of full ge. 7 

As to the Propoſals, in behalf of the Lady, made, 

They were to put the young Loꝛd in a wozſe Caſe than was de- 
ſigned by the Mul of Mr. Carie. | „% 91.60 
Beſides that, the Loꝛd Guilford was not to take any Eſtate hity- 


Chen if the Loꝛd Guilford might have gone further than he did, 


if de had pleaſed ; yet that is not to be the Meaſure of Juſtice in 


cale he went as far as he was obliged to de. pf 
Ak the P2opoſals on the part of the poung Lady were never ſo rea⸗ 
_ fonable, and the Lozd's Guardians were very unreaſonable, that doth 
not relate tothe the Perſon in Remainder, without anyDefault of the 

Lom Favkland, the Truſt is veſted in him, and what Equity is 
there to take it from him, who is no Confederate no2 Party to anp 
Contrivance to defeat the Lady? There was no Suit at all againf@ 
Him”; he was an Jnfant, and not pꝛivy to any ill Pratice : The Con- 
dition was not perfozmed, and thereupon his Jntereſt commenced, 
The Caſe of the Lo2d Salisbury and Bennet went upon different 
Grounds from this Caſe, becatiſe there was no Diſpoſition of the 
Money over; and then the Rule admits it ſhall be anly taken in Ter- 
rorem. The Sum of Money in the Caſe mentioned, was to be di⸗ 
vided amongſt the Daughters, if they married with Conſent of 


their two Aunts, under their Hands and Seals: The one or the aunts 
agreed to the Marriage of one of the Daughters, under Hand and 


Seal the other Aunt was attended about it, but heſitated upon the 


Town, and adviſed him to purſue the Deſign ; by which che did not 
abſplutely refuſe him, but until the came to Town. 


. »Wherejſuch things an ate to beperfonned, may be valued, as con- | 


 beying an Eſtate, oꝛ paying Money, there this Court doth give Re- 


Hef; becauſe it can make amends koz want of Time and other Cir- 


cumſtances: So in caſe of Conditions ſubſequent, equitable Con⸗ 


fiderations may govern; but otherwiſe; in cale of Conditions pꝛe-⸗ 


cedent, where nothing ever veſted. Ik Conditions ſubſequent, an⸗ 

nered to Eflatcs, become impoſſible by the At of God, the Party ſhall 

have the Eſtate ; but otherwiſe, in cale ol Conditions antecedent. 

_ Thereas it was pzetended, that the Marriage of the Lady to 

Pr. Bertie ſhould be an Equivalent to her Marriage with the Lop 

Guilford ; that cannot be warranted : Fo? tho both the Periong 
2 4 — | 


after his Death; at which time no Settlement could be made, be. 


Matter, and told the intended Þusband, that che was going out of 


telt by that Till, only the Jſſue-Wale he ſhould have by Mrs. Wil- 
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| Bertie N ux. cont: : Dom. "Favlkdand. 


were of-equal Pond and Eftate, Fn the Intent of Mr. Carie is to 


be conſidered, who hay an Eye to the Lozd Gailford : And there- 
koze this is not to be teſlembled to the Conveyance ok an Eſtate, oꝛ 


Payment of Money, where ſich Equivalents may be allowed; and 


Mr. Bertie g Councel were in this Bill at a loſs what Conveyance 
ok the Eſtate to alk. 
Then the laſt thing to be conſidered in the Caſe, was, how lar the 


Pꝛoceedings in Chancery might influence it. It was urged, that ſeve- 


ral Dwers had been made in this Court in Dppolition to theP2opoſals 


bk the Guardians ofthe Low Guilford by the Loꝛd Chancelloꝛ Jefferies; 


That no Marriage ſhould be had, unlels a Compliance was firſt made 


to the Lady's Dffers ; that the TUill direct the Account to be taken in 


Chancery; and that this Court hath the care andowering of Inkants. 


To which he anſwered, That true it was, that ſeveral things were 
- - truſted with this Court; Jt hath Jurildickion of Jnfants, Idiots, 


and Charitable Uſes, Several Statutes have altered matterg in the 


Power of this Court, and ſo far they are alter'd, and no farther, 


The Courts of Wards and Livery, with relpet to Jnfants'and J. 


diots, were taken out of this Court, and transferr'd in ſome mea- 
ture to that; but by the Diſſolution of that Court, returns to this 
* Again: That Guardians'are appointed by Writ fo2 Jnfants, and one 


oꝛ mo2e Guardians jointly t That the Law is favourableto Inkants; 


no Decree of this Court ſhall be had againſt them, but what they 


may ſhew Cauſe againſt when they come of age. This Court will 


make Strangers accountable to Inkants, in caſe they take the Pꝛo⸗ 
fits of their Eſtate; and tho' a Particular Perſon be appointed to 


take an Account, this Court can direct it ſhall be taken befoze the 
Court, This Court, upon Application made to it by Guardians, 


hath ſettled the Maintenance of Inkants; but in caſe of Jnfants, 
this Court would never viſpence with a Condition pꝛecedent, oꝛ take 


away the Right of one Inkant (as the Lozd Faulkland was) and give 


tf to another, oz can it ever bind thole Perlons that were never 
Parties to the Suit. 


The Dwers obtained of the Low Chancello2 Jefferies, were upon 
Miſinkoꝛmatlon, and falſe Suggeſtions: They told him, That good 
Terms might be had fo2 the Lady, in caſe they were inſiſted upon: 
It was ſuggeſted, that che was ill pꝛovided fo2, and the End ok the 
Petition did not agree with the Suggeſtions of it; That therefoze 


the Low Chancello2 not being inkoꝛmed of the true Circumſtances 
_ of the Fait, the Ozders g2ounved upon ſuch kalle Suggeftions could 


not be at all binding. 
Therefore he 375 that the Plaintif's Bill ould tland dil 


MS... 


